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CURRENT TOPICS. 





In Mayor, etc., of Cumberland v. Wilson, 
which was an action to recover damages for 
injuries to plaintiff’s mill privileges, by ob- 
structing the natural flow of water through the 
race, it appeared that in 1868, under the au- 
thority of a legislative enactment, the city 
limits were extended, by which a street was 
extended along a certain road, and the exten- 
sion was graded and paved. By this grading, 
the Surface-water from an adjoining hill was in- 
terrupted, anda larger flow of water than 
formerly was conducted into the race, along 
the street so graded and paved, and a large 
quantity of mud and debris was conducted 
into the race near the mill. It was held by the 
Court of Appeals of Maryland that there was 
no cause of action. The court said that the 
doctrine is well settled that a municipal corpo- 
ration can not be held liable in an action for 
consequential damages to private property, 
where the act complained of was done under and 
by the authority of a constitutional legislative 
enactment, and reasonable care and skill has 
been used in the execution of the power, 
although the same act, if done without legis- 
lative sanction, would be actionable. ‘‘Prop- 
erty thus injured is not, in the constitutional 
sense, taken for public use. This doctrine 
was long since announced, after the most care- 
ful consideration by courts of the highest au- 
thority, and judges of great eminence and 
learning.’’ 2 Dillon Mun. Corp., § 781; Col- 
lendr v. Marsh, 1 Pick. 418; Radcliffe v. 
Brooklyn, 4 Comst. 195; O’Connor v. Pitts- 
burg, 18 Penn. St. 187; Gosler v. George- 
town, 6 Wheat. 595; Smith v. Washington, 
20 How, 135. 





In Box v. Jubb, recently before the Exche- 
quer Division of the English High Court of 
Justice, the defendants were the owners of a 
reservoir which was supplied with water from a 
main drain, not their property, which flowed 
by it. There were sluice gates properly con- 
structed between the reservoir and main drain 
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at both the inlet and outlet. Owing to an ob- 
struction in the main drain at a point below 
the defendants’ reservoir, caused by a third par- 
ty over whom the defendants had no control and 
without their knowledge, the water in the 
drain forced open the sluice gates and caused 
the reservoir to overthrow on the plaintiff’s 
land. It was attempted to bring the case with- 
in the rule in Rylands v. Fletcher, L. R. 3 H. 
L., 330; but the court held that the defendants 
were not liable for the damages caused by the 
overflow. Ketty, C. B.—The defendants in 
this case, it appears, had been in possession of 
this reservoir and the communications between 
it and the main drain, for a number of years ; 
there was no defect in their construction ; more- 
over the case finds that the inlet and outlet 
were furnished with proper doors. The ques- 
tion is, ‘*‘ What was the cause of the overflow? 
was it anything for which the defendants are 
responsible? was there any act or default of 
theirs?’’ Now it is found by the case that the 
obstruction was caused by circumstances over 
which the defendants had no control, namely, 
by the act of athird party. I care not wheth- 
er it is called vis major or a wrongful act of a 
third party. Then it is contended that the 
defendants ought to have anticipated the pos- 
sibility of such a vast quantity of water press- 
ing on their gates; but the case does not find 
that any amount of strengthening in the 
gates could have resisted the great pressure 
suddenly brought to bear on them. I am of 
opinion, for these reasons, that the defend- 
ants are entitled to our judgment. PoLtock, B. 
—This is a case deserving of great considera- 
tion, and I should, perhaps, have liked further 
consideration of it if the authorities bearing 
on the subject had not been cited for the plain- 
tiff. What wrong has the defendant in this 
case done? If aman builds his mill-dam of 
good materials, and constructs it properly, as 
was here the case, for what is he to be liable? 
Rylands v. Fletcher, if read carefully, has no 
analogy to the present case; in that case the 
House of Lords, in the judgment of Lord 
Chancellor Cairns, adopted the accurate lan- 
guage of Mr. Justice Blackburn in the court 
below. This case bears no analogy to the case 
of a common carrier, who is only excused by 
the acts of God or the Queen’s enemies. The 


case of Ross v. Fedden, L. R. 7 Q. B. 661, is, 
to a certain extent, applicable, but I do not 
rest my judgment on that case. 
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The criminal law of the Territory of Utah 
formerly provided that one convicted of a 
capital crime should suffer death ‘‘ by being 
shot, hung or beheaded as the court may 
direct or as the person may choose.’’ This 
provision was repealed by the present code 
which simply provides that every person 
guilty of murder in the first degree, ‘‘shall 
uffer death.’’ In Wilkerson v. People, de- 
cided by the Supreme Court of the. United 
States during the present term, the prisoner 
had been convicted by a court of that terri- 
tory of murder in the,first degree aud sen- 
tenced to be shot. The Supreme Court, on 
appeal, affirm the sentence, holding that the 
Federal statute providing that the punishment 
of death shall be by hanging did not preclude 
the territories from legislating on the subject, 
or from providing other methods of inflicting 
death if they were not cruel and unusual, and 
that death by shooting was not ‘‘cruel or un- 
usual’’ within the meaning of the Constitu- 
tion. Mr. Justice Cuirrorp said: ‘‘Cruel and 
unusual punishments are forbidden by the 
Constitution, but the authorities referred to 
are quite sufficient to show that the punish- 
ment of shooting as a mode of executing the 
death penalty for the crime of murder in the 
first degree is not included in that category, 
within the meaning of the eighth amendment. 
Soldiers convicted of desertion or other capi- 
tal military offenses are in the great majority 
of cases sentenced to be shot, and the cere- 
mony for such occasions is given in great full- 
ness by the writers upon the subject of courts- 
martial. Simmons, secs. 759, 760. De Hart, 
pp. 247, 248. Where the conviction is in 
the civil tribunals, the rule of the common 


law was that the sentence or judgment must , 


be pronounced or rendered by the court in 
which the prisoner was tried or finally con- 
demned, and the rule was universal that it 
must be such as is annexed to the crime by 
law. Of these, says Blackstone, some are 
eapita:, which extend to the life of the of- 
fender, and consist generally in being hanged 
by the neck till dead. 4 Black. Com. 377. 
Sich is the general statement of that commen- 
tator, but he admits that in very atrocious 
crimes other circumstances of terror, pain, 
or disgrace were sometimes superadded. Cases 
mentioned by the author are where the pris- 
oner was drawn or dragged to the place of 





execution in treason, or where he was embow- 
eled alive, beheaded, and quartered in high 
treason. Mention is also made of public dis- 
section in murder, and burning alive in trea— 
son committed by a female. History con- 
firms the truth of these atrocities, but the 
commentator states that the humanity of the 
nation by tacit consent allowed the mitigation 
of such parts of those judgments as savored 
of torture or cruelty, and he states that they 
were seldom strictly carried into effect. Ex- 
amples of such legislation in the early history 
of the parent country are given hy the anno— 
tator of the last edition of Archibold’s Trea- 
tise. Crim. Pr. & Pl., 8th ed., 584. Many 
instances, says Chitty, have arisen in which 
the ignominious or more painful parts of the 
punishment of high treason have been remit- 
ted, until the result appears to be that the 
king, though he cannot vary the sentence so 
as to aggravate the punishment, may mitigate 
or remit a part of its severity. 1 Chitt. Cr. 
L., 787; 1 Hale P.C.,370. Difficulty would 
attend the effort to define with exactness the 
extent of the constitutional provision which 
provides that cruel and unusual punishments 
shall not be inflicted, but it is safe to affirm 
that punishments of torture, such as those 
mentioned by the commentator referred to, 
and all others in the same line of unnecessary 
cruelty, are forbidden by that amendment to 
the Constitution. Cooley on Const. 4th ed., 408. 
Wharton Cr. L., 7th ed., sec. 3,405. * * * 
Persons guilty of murder in the first degree 
‘shall suffer death,’ are the words of the 
territorial statute ; and when that provision is 
construed in connection with section ten of the 
code previously referred to, itis clear that it 
is made obligatory upon the court to prescribe 
the mode of executing the sentence of death 
which the code imposes where the conviction 
is for murder in the first degree, subject, of 
course, to the constitutional prohibition that 
cruel and unusual punishment shall not be in- 
flicted. Other modes besides hanging were 
sometimes resorted to at common law, nor did 
the common law in terms require the court, in 
passing the sentence, to prescribe the mode of 
execution, or to fix the time or place for carry- 
ing it into effect, as is frequently, if not 
always done in the Federal circuit courts. At 
common law, neither the mode of executing 
the prisoner nor the time or place of execu- 





a. ae a oe eee ae oe 


oOo ft 














THE CENTRAL LAW JOURNAL. 





291 











tion, were necessarily embodied in the sen- 
tence. Directions in regard to the former were 
usually given by the judge, in the calendar of 
capital cases prepared by the clerk at the close 
of the term; as, for example, in the case of 
murder, the direction was ‘ let him be hanged 
by. the neck,’ which calendar was signed by 
the judge and clerk, and constituted in many 
cases the only authority of the officer as to the 
mode of execution. 4 Black. Com. 404; Bishop 
Cr. Proc., 2d ed., §§ 1146 to 1148; Bishop 
Cr. L., 6th ed., § 935.”"’ 








THE CONTRACTS OF COMMON CARRIERS 
IN ILLINOIS. 

The liability of common carriers to deliver 
the goods entrusted to them at all hazards, 
the ‘‘ act of God ’’ and the ‘‘ king’s enemies’’ 
only excepted, may, in Illinois, be restricted by 
express agreement. There, as in all the other 
States, it is not considered contrary to public 
policy that a railroad or steamship or express 
company should be permitted to relieve itself 
from at least a portion of that extraordinary 
responsibility which the common law attached 
to certain public callings. The case of Erie 
& Western Transportation Co. v. Dater, pub- 
lished in our present issue, and the principles 
there laid down by the Supreme Court of IIli- 
nois, have induced an examination of the au- 
thorities in that State on the subject of this 
article—an examination which serves to show 
that there, if nowhere else, the law, while 
permitting common carriers to make their 
own contracts, is yet not forgetful of the 
rights of the public. 

In Illinois, common carriers may limit their 
liability by express contract; but a contract 
must be shown; a general notice by advertise- 
ment or by conditions printed on the back of a 
bill of lading receipt, ticket or other voucher 
will not do!. Conditions inserted in a receipt 
or bill of lading and assented to by the shipper, 
will bind the latter, for in sucha case the 
minds of the parties meeting as to the condi- 
tions on which the property is to be carried, a 
contract is made in the terms of the receipt 
or bill of lading. Whether there is this 
assent is a question of fact for the jury to be 
determined by evidence aliunde.2? Thus it is 

(1) Western Trans. Co. v. Newhall, 24 Ill. 466 (1860) ; 


Ill. Cent. R. Co. v. Frankenberg, 54 Ill. 88 (1870). 
(2) Anchor Line vy. Dater, 68 Ill. 369 (1873) ; Ill. Cent. 





not competent to limit the liability of a car- 
rier by merely proving a usage on his part in 
giving bills of lading to exempt himself from 
certain classes of losses ; that he, in fact, never 
did business on any other terms.’ And even by 
express contract they are not allowed to shirk 
their liability for losses caused by their own 
or their servants negligence or willful miscon- 
duct,‘ or by the lack of reasonable care, as 
for example failing to provide vars with the 
most improved platforms.6 Where goods fail 
to arrive at their destination there arises a 
presumption of want of reasonable care on the 
part of the carrier.? 

Therefore, it follows, that if a shipper take 
from acommon carrier a receipt for goods de- 
livered, containing conditions limiting its lia- 
bility, and this is done with full knowledge of 
these conditions, and of their meaning, and 
with the intention of assenting to them, the 
former will be taken to have entered into a 
contract, of which the receipt is the evidence, 
as fully as though he had actually signed 
it. But assent to its conditions is not pre- 
sumed from the mere acceptance of the re- 
ceipt or bill of lading. In holding this to be 
the rule in Illinois, the learned judge who 


R. Co. v. Frankenberg, 54 Ill. 88 (1870); Western Trans. 
Co. v. Newhall, 24111. 466 (1860); Field v. Chicago, ete., 
R. Co., 71 Ill. 458 (1874); Ill. Cent. R. Co. v. Morrison, 19 
[]l. 186 (1857); Chicago, ete., R. Co. v. Montfort, 60 Ill. 
176 (1871); Ill. Cent. R. Co. v. Smyser, 38 Ill. 355 (1865) ; 
Ill. Cent, R. Co. v. Read, 37 Ill. 484 (1865). “ This is 
reasonable doctrine. As by the receipt the carrier 
claims his common law liability is restricted, so the 
other party should be allowed to show he did not so ac- 
cept and understandit. It isa proper question for the 
jury, to be determined by the circumstances surround- 
ing the transaction.” Boskowitz vy. Adams Ex. Co., 5 
Cent. L. J. 58 (1877). If a carriermake out a receipt 
containing clauses of exemption, but it does not appear 
to have been given to the owner, it may be shown that 
there was a prior parol agreement between the parties 
containing no condition, and it will be for the jury to 
say under which contract the goods were sent. Baker 
v. Michigan R. Co., 42 Ill. 73 (1866). 

(3) Ill. Cent. R. Co. v. Smyser, 38 III]. 355 (1865). 

(4) Ill. Cent. R. Co. v. Adams, 42 Ll. 474 (1867); Ill. 
Cent. R. Co. y. Morrison, 19 Lil. 136 (1857); Boskowitz 
v. Adams Express Co. 5 Cent. L. J.58 (1877); Ill. Cent. 
R. Co. v. Smyser, 38 Ill. 355 (1865); Erie R. Co. v. Wil- 
cox, 84 Ill. 239 (1876). 

(5) Adams Ex. Co. v. Stettaners, 61 Ill. 184 (1871). 

(6) Boskowitz vy. Adams Ex. Co.,5 Cent. L. J. 58 
(1877). 

(7) Adams Ex. Co. vy. Stettaners, 61 Ill. 184 (1871). 

(8) Anchor Line vy. Dater, 68 Ill. 369 (1873); Ill. Cent. 
R. Co. v. Frankenberg, 54 Ill. 88 (1870); Adams Ex. 
Co. vy. Haynes, 42 Ill. 89 (1866); Oppenheimer v. U. 8. 
Exp. Co., 69 Ill. 62 (1873); Boskowitz vy. Adams Ex. 
Co., 5 Cent. L. J. 58 (1877); Erie R. Co. v. Wilcox, 84 
Ill, 239 (1876). 
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delivered the opinion of the court in the prin- 
cipal case is supported by all the previous ad- 
judications in that State without a single ex- 
ception.® Indeed, where the receipt contains 
unfair and oppressive limitations—as is too 
often the case, —if any presumption at all is 
to be indulged in, the reasonable one would 
certainly be that the conditions were not ac- 
cepted. ‘It will be observed,’’ says Walker, 
C. J., in Adams Express Co. v. Haynes, 
supra, ‘* that the receipt upon which this suit 
is brought contains provisions which were de- 
signed to relieve plaintiffs in error from almost 
every species of responsibility. It is true 
that it leaves them liable for fraud and for 
gross negligence, but even then only to the 
extent of fifty dollars. We are at a loss to 
conjecture how a sane man could be induced 
to receive such an agreement knowing its con- 
tents. If he understood its terms and condi- 
tions, he knew that he was licensing the com- 
pany or any of its numerous agents or em- 
ployees to appropriate all of the property 
thus entrusted to their care by paying him the 
sum of fifty dollars. And it appears that he 
paid an eighth of that sum nominally for 
transportation of the property, but it looks 
more like a premium for violating their trust. 
No person can be surprised that $500 worth 
of property, entrusted to them under such a 
receipt, never reached its destination, but it 
would have been singular if it had.’’ 

The clearest proof of the shipper having 
consented to the carrier’s restricted liability is 
required. The conditions must appear plainly 
in the instrument; if they be hidden, as by 
the use of small type, or by being placed in an 
unusual or out of the way place on the receipt 
or bill of lading, this will be fatal to the car- 
rier’s contention.10 The very just rule is es- 
tablished in Illinois, that the fact that the 
terms of such a contract were comprehended 
and assented to by the shipper, must be estab- 
lished by the most satisfactory evidence,4 and 
the onus of making out such a contract is 
upon the carrier.” In the principal case, the 
court held that from the fact that the shipper 


(9) Adams Ex. Co. v. Stettaners, 61 Ill. 184 (1871); 
Adams Ex. Co. v. ‘Haynes, 42 II]. 89 (1866; Boskowitz 
vy. Adams Ex. Co.,5 Cent. L. J. 58 (1877); Anchor Line 
v. Dater, 68 Ill. 369 (1873); Am. U. Ex. Co. v. Schier, 
66 Ill. 141 (1870). 

(10) Anchor Line v. Dater, 68 III. 369 (1878). 

(11) Boskowitz v. Adams Ex. Co.,5 Cent. L. J. 58 
(1877). 

(12) West. Trans. Co. v. Newhall, 24 Ill. 466 (1860). 








had been in the habit of sending goods by the 
same line, and of receiving bills of lading con- 
taining similar conditions to that in question 
without objection, no legal presumption of 
assent thereto was thereby raised. ‘The con- 
dition here was that the carrier should not be 
liable for loss by fire while the goods were in 
transit or in depot—a sweeping limitation of 
its liability as a common carrier. Therefore, 
while from the facts just stated, it must be 
reasonable to suppose that the plaintiff knew 
of the condition in the bill of lading, it is 
quite another thing to presume in addition to 
this, that he agreed to accept this condition. 
The court was clearly right in refusing to rule 
that on this evidence he should be taken to 
have parted with his rights. 

What has been said in the last paragraph 
applies to all cases where a carrier seeks to 
discharge himself from the duties which the 
law has annexed to his employment, for it is 
to be observed that where the notice is simply 
designed to secure good faith on the part of 
the shipper, courts and juries are liberal in in- 
ferring knowledge cn the part of the shipper 
from the publication of the notice or from 
other slight evidence. In Western Trans. Co. 
v. Shearer 3 it is said: ‘‘ A common carrier 
may qualify his liability by a general notice to 
all who employ him of any reasonable 
requisition to be observed on _ their 
part in regard to the manner of de- 
livery and entry of parcels, and the informa- 
tion to be given him of their contents, the 
rates of freight and the like.’’ An example 
of this kind of condition is met with in the 
notice which is commonly given either by 
placard, advertisement or inserted in receipts, 
that the carrier will not be responsible for 
goods above a certain value unless their true 
value be stated. The carrier is entitled to 
this information in order that care may be 
taken of the goods in proportion to their 
worth. The insurer has a right to know the 
risk he runs and any concealment on the part 
of the shipper is a breach of good faith. 
Therefore while in the former case an assent to 
the attempted restriction must be shown, in 
the latter, it is sufficient that it be brought 
home to the knowledge of the employer. The 
case of Oppenheimer v. U. S. Ex. Co." pre- 


(18) 24 Ill. 466 (1860). 
(14) 69 Il). 62 (1872); see, also, Erie R. Co. y. Wil- 
cox, 84 Ill. 239 (1876). 
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serves well this distinction. A receipt for a 
parcel containing jewelry worth $3,800, was 
given by an express company to a firm which, 
for more than a year, had been in the habit of 
sending parcels by the express company, and 
had kept a book of receipts containing stipu- 
lations qualifying the liability of the company, 
which they usually sent with parcels to be for- 
warded, and which, on such occasions, were 
filled up by the express company, The re- 
ceipt in question was similar to all the others, 
some of its cogditions being designed to insure 
good faith on the part of the firm, as that the 
company should not be answerable for ‘‘ any 
loss or damage of any box, package, or thing 
for over $50, unless the just or true value”’ 
should be stated in the receipt, while others 
were of a character limiting the duty of the 
company asan insurer. The court held that 
the qualifying clauses were severable ; that the 
clause as to value would be taken to be as- 
sented to by the employer from his having 
habitually used similar receipts of the company, 
but that a like assent to the clauses limiting 
the liability of the company would not be pre- 
sumed. 

The rule, as established by the Supreme 
Court of Illinois, requiring proof of a contract 
limiting the liability of a common carrier to 
be clear and positive, though it has not escaped 
criticism, is both reasonable and just.“ The 
gradual relaxation of the duties of transport- 
ation companies of every kind, and the man- 
ner in which they have endeavored at all times 
to evade the responsibilities while retaining the 
profits of their occupations, have caused many 
judges to regret that the ancient rule had not 
always been adhered to, as prescribing the 
measure of the liability of the carrier in every 
instance. But the Illinois rule which, though 
unfortunately not adhered to in all the States, 
may be very well called the American rule, 
draws the line at the proper place; it recog- 
nizes a contract, but will not permit an evasion 
of duty which is contrary to public policy. 


(15) It has been briefly criticised by a writer in these 
columns—see 5 Cent. L. J. 60—but much more forcibly 
sustained in a later article. Id. 134. 


oo 


The second volume of “‘Bracton de Legibus et Con- 
suetudinibus Angliz,” forming part of the Rolls Se- 
ries, and edited by Sir Travers Twiss, Q. C., has 
passed through the press, and will shortly appear. 








COMMON CARRIERS — BILL OF LADING— 
ASSENT TO CONDITIONS -LIMITING LIA- 
BILITY. ‘ 





ERIE & WESTERN TRANSPORTATION CO. v. 
DATER. 





Supreme Court of Illinois. 
[Filed at Ottawa, January 25, 1879.] 


1. FROM THE FACT ALONE of the acceptance of a 
bill of lading, the assent of the shipper to its terms and 
conditions can not be inferred. 


2. SHIPPERS CAN NOT BE HELD to have assented to 
the contract expressed in the bill of lading from their 
receipt of many similar bills without objection. 


SHELDON, J., delivered the opinion of the court: 

On October 7, 1871, appellee delivered to appel- 
lant at Chicago 200 barrels of flour for transporta- 
tion to New York city, and he received for the 
same a bill of lading. The flour was put into the 
warehouse in Chicago to await the loading of the 
vessel for which it was intended, and on the night 
of Oct. 8th and 9th was destroyed by the great 
Chicago fire, without any negligence on the part of 
any one. This action on the case was brought by 
appellee against appellant as a common carrier 
for failing to carry and deliver the flour to the 
consignee. The general issue was pleaded and 
the cause tried by the court without a jury, result- 
ing in a finding for the value of the flour and inter- 
est and judgment, from which the defendant ap- 
peals. This same case was before this court at a 
former term (reported Anchor Line v. Dater, 68 Ill. 
367), where the judgment in favor of the plaintiff 
below was reversed on the ground of being against 
too many defendants, the decision of this court on 
the merits being with such plaintiff, 

The bill of lading delivered to the consignor 
contained a provision relieving the carrier from 
liability for loss by fire, ‘‘while the property is in 
transit, or while in depots,” etc. This court has re- 
peatedly held that there must be the assent of the 
shipper in order to make binding upon him such 
a limitation of the carrier’s common law liability, 
and that with such assent it is binding. As the 
bill of lading was the qnly evidence of the delivery 
of the flour to appellant or of any contract for the 
transportation of the same, and as there was 
evidence that appellee had before accepted quite 
a number of bills of lading of a similar 
character in the course of his business with ap- 
pellant, two points are made by appellant for the 
reversal of the judgment: 1st. That from the fact 
alone of the acceptance of the bill of lading, the 
assent of the shipper to its terms and conditions 
should be inferred. 2d. That appellees should be 
held to have assented to the contract expressed in 
the bill of lading from their receipt of many 
similar bills of lading running through the ycars 
1870 and 1871, from the appellant without objec- 
tion, or be estopped from setting up their ignor- 
ance of the contents of the instrument, and conse- 











294 





THE CENTRAL LAW JOURNAL. 











quent want of assent to its provisions, by their said 
course of dealing with appellant. 

It is insisted that the bill of lading being the 
only contract between the parties, and relied upon 
by the appellees as such, must be taken as a whole, 
and all its provisions must be regarded as binding 
upon both parties. This same point was made and 
urged when the case was here before, it being then 
said: ‘* This bill of lading appellants insist was the 
contract of the parties, by which they are bound, 
and the provisions of which are plainly and easily 
understood by any business man, and the assent of 
the shipper to the terms contained in it should be 
presumed.” And it was held that the asseut of the 
shipper to its conditions was not to be inferred 
from the fact of acceptance alone. The same fact 
too appeared before of the previous acceptance by 
this shipper of a large number of similar bills of 
lading inthe course of his business with 
appellant; yet with these same facts there 
appearing, it was decided that the finding 
of the court trying the case in favor of the 
plaintiff below, should not be disturbed by this 
court. We do not see that the case as to the facts 
is now presented any more favorably for appellant 
than before. The facts appear to be substantially 
the same; but we are asked by appellant’s cuunsel 


to reconsider the subject of the qualification of the 


liability of carriers, as contained in bills of lading, 
especially bills of lading used in inter-state trade 
(as the bill of lading in this case was), or in for- 
eign commerce, and hold that the assent of the 
shipper tv the terms of such a bill of lading will 
be presumed from its acceptance by him without 
objection. It is urged that such is the holding of 
other courts of higher authority, and that it is de- 
sirable there should be uniformity as near as may 
be in such a rule of commercial law. 

The contrary rule to that contended for by ap- 
peJlant has been so well established by the repeated 
and uniform decisions of this court, that we must 
adhere to it asthe settled doctrine of the court, 
although it may not be in harmony with the rule of 
other courts, and although there may result the 
supposed inconvenience of diversity in this regard. 
As already remarked, we have before held in this 
very case that the shipper’s assent, to the clause of 
limitation here of the carrier’s common law liabil- 
ity, was not to be presumed from the acceptance 
of the bill of lading alone; that is, conclusively 
presumed. Anchor Line v. Dater, 68 Ill. 329; and 
other like decisions are Adams Express Co. v. 
Haynes, 42 [il. 89; Ill. Cent. R. Co. v. Franken- 
berg, 54 Ill. 88; Field v. C. & R. I. R. Co., 71 
Til. 458; M. D. Transportation Co. v. Theil- 
bar, 86 Ill. 71; Same v. Joesting, unreported; 
Same v. Leyser, unreported. Nor do any. vf 
these decisions intimate there should be any 
restriction of the rule, as is claimed there 
should be to the case of other paper-writ- 
ings than a bill of lading proper, such as notices, 
receipts, tickets, &c., and they must be, taken as 
not to acknowledge any such distinction. 

Upon the second point made by appellant, we see 
no ground for holdi ng appellee estopped from de- 
nying assent to this condition in the bill of lading as 





| 
| 


arising out of the previous course of dealing be- 
tween the parties in the giving and acceptance of 
like bills of lading containing this same provision. 


' The proof in that respect was accompanied with 


| 








the testimony of the appellee, that he was un- 
aware of the provision. There was nothing here 
of the kind which appeared in the cases of Oppen- 
neimer v. U.S. Ex. Co., 69 [Il]. 62, and Field v. 
C.&R.1. R. Co., 71 Il. 458, where the receipts 
or bills of lading were in the previous possession 
of the consignors, and the blanks in them filled up 
by consignors or their clerks, there having been a 
previous like practice in respect to shipment before, 
and where, although there was the testimony of 
the consignors that they had no knowledge of the 
stipulations limiting the responsibility of the car- 
riers, and never assented to them, this court said in 
the former case that the consignors must be held to 
have had such knowledge, and in the latter that it 
was impossible in the very nature of things that 
the contents of the bills of lading should not have 
been known and well understood by the consign- 
or, and that the facts existing were sufficient to 
outweigh such contrary statements of the con- 
signor and his clerk and the finding of the court 
below that there was such knowledge and assent, 
was sustained. But there was no such evidence in 
the present case of the consignor having the bill of 
lading previously in his possession, and filling it 
out, ‘or of a practice before of doing so with re- 
spect to similar bills of lading, or of having any 
such in his possession for the purpose 
of filling out for use. There is nothing - 
here inconsistent with what was said in M. D. 
Transportation Co. v. Moore, 88 Ill. 138, as the 
presumption there spoken of, was indulged in the 
absence of evidence to the contrary; it was not 
intended to decide that the presumption was con- 
clusive. 

The facts relied on by appellant of the accept- 
ance of the bill of lading, and of the previous prac- 
tice in giving and receiving similar bills of lading, 
were evidence going te show that the limitation 
of liability contained therein was known and 
assented to by appellee, but they were not either 
or both of them conclusive evidence thereof. It 
was a question of fact to be determined upon the 
evidence. 

We cannot say that the finding of the court sitting 
as a jury upon all the testimony in the case should 
be set aside as against the evidence, and the judg- 
ment will be affirmed. 


Ninety-six murderers were hanged in the United 
States during the past year, which is an increase of 13 
compared with the previous year. The Southern 
States had 79 per cent. of allthe hanging, and nearly 
two-thirds of the victims were negroes. In the list of 
States, Texas comes first with 10, Louisiana, 9, South 
Carolina, 8, Alabama, 8, North Carolina, 8, Pennsylvania, 
6, Missouri, 5, Georgia, 5,Arkansas, 4, Tennessee, 4, Cal- 
ifornia, 4, NewYork, 3, Kentucky, Montana, Delaware, 
Virginia, Ohio, Maryland and Mississippi, each two; 
Massachusetts, New Hampshire, Indiana, Nevada and 
Arizona, each one. 
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VOLUNTARY ANTE-NUPTIAL 


CONVEY- 
ANCES—MARITAL RIGHTS. 


BUTLER v. BUTLER. 


Supreme Court of Kansas. 
[Filed February 26, 1879.| 


In February, 1873, B, a widower residing in Kansas, 
corresponded with L, a widow residing in Indiana, 
with a view to marriage. In such correspondence, he 
represented that he ownea two good farms in Kan- 
sas.. In April, 1873, he executed a voluntary con- 
veyance of the farms to two minor children of his, 
then residing with him. In May, 1873, he visited In- 
diana and there became engaged to L, and in August, 
1873, they were married. The deed was not recorded 
until five days after the marriage, and L knew nothing 
of its existence until some years thereafter. After the 
marriage they lived together as husband and wife, 
and he made ample provision for her support, as well 
as the support of her two children by her former hus- 
band. No evidence Was given of the amount of B’s 
property at the time of said conveyance or since. 
Held, that a judgment against her in an action to set 
aside such conveyance as a fraud upon her marital 
rights was not, under the circumstances, erroneous, 
and must be affirmed. Would any voluntary ante- 
nuptial conveyance by either husband or wife be, un- 
der the laws of Kansas, a fraud upon the marital 
rights of the other party, quere. 


Error from Johnson county. 

A. Smith Devenney, for plaintiff in error; John 
St. John, for defendants in error. 

BREWER, J., delivered the opinion of the court: 

This was an action brought by the plaintiff, 
Louise Butler, against her husband, Wm. Butler, 
and his daughter by a former wife, Mary A. Aus- 
tin, nee Mary A. Butler, to set aside a conveyance 
made by her husband to his daughter shortly 
prior to her own marriage and in fraud, as she 
claimed, of her marital rights. The facts, as they 
appear, are, that in February, 1873, plaintiff was a 
widow, living in Indiana, and defendant, William 
Butler, a widower, living in Kansas. At that time 
in correspondence between them, he represented 
to her that he was the owner of two good farms in 
Kansas and some personal property. This corre- 
spondence was had with a view to marriage, though 
the parties were not engaged to be married until 
the month of May, 1873, when he visited Indiana 
and remained there for about a month. On April 
16th, 1873, prior to his departure from Kansas, he 
executed a deed for these farms to his two minor 
children then living at home with him. He said 
to them, at the time, that he was going to Indiana 
in a few days to get married, and in case the mar- 
riage did not turn out all right, he wanted them 
provided for. The deed was a gift, nothing being 
paid by them tor the land. On August 13, 1873, 
pursuant to the engagement in the month of May 
prior, Mr. and Mrs. Butler were married, and 
since then have been residing on one of the farms. 
The deed was recorded August, 18, 1873. Mrs. 
Butler had no knowledge of this conveyance until 
long after the marriage. When one of the minors 





became of age, he deeded back to his father the 
undivided half of this property receiving in ex- 
change a mortgage thereon for fifteen hundred 
dollars, payable when the property was sold or Mr. 
Butler died. And this action is brought to set 
aside the conveyance so far as the other minor is 
concerned. It appears from the testimony that the 
plaintiff was possessed of but little means at the 
time of the marriage, but there is nothing showing 
the extent of Mr. Butler’s property. For anything 
in the record these farms in Johnson county may 
have been but a small part of his estate. He made 
no defense to the aciion, and the litigation was 
between the wife and the minor daughter, then 
herself married. It appears also that Mrs. Butler 
has during her present marriage been well pro- 
vided for by her husband. Indeed she makes no 
complaint in this respect. No brief has been filed 
for defendant in error, so we cannot say positively 
upon what ground the district court decided 
against the plaintiff. But upon the facts as above 
stated, we think the judgment was properly en- 
tered in favor of the defendant and against Mrs. 
Butler. 

It is doubtless true that at common law it was 
the disposition of courts to hold that a voluntary 
conveyance of all her property by a woman en- 
gaged to be married made without the knowledge 
of her intended husband, was a fraud upon his 
marital rights and might, after the marriage, be 
avoided by him. Whether the same rule obtained 
when the husband, just before marriage, made 
such a conveyance of his property, is not so clear. 
See 1 Bright’s Husband and Wife, p. 356; 1 Lead- 
ing Cases in Eq., White and Tudors, notes, p. 618. 

The reasons for the supposed difference in the 
rule grew out of the different rights each acquired 
in the property of the other, and the different ob- 
ligations assumed by each to and for the other by 
that relation. We deem it unnecessary to enter 
into any discussion of these matters, for the con- 
stant tendency has been to do away with these 
differences and give to each the same rights in the 
property of the other. Of course, when each ac- 


| quires by marriage the same rights in the property 


of the other, and is under the same obligations to 
and for the other, then that which would bea 
fraud, if done by one, will under the same cireum- 
stances be a fraud, if done by the other. 

It will also be conceded that the course of deci- 
sion in this country has been in favor of the gen- 


| eral proposition that a voluntary conveyance by 


either party toa marriage contract of his or her 
entire property made without the knowledge of 
the other, and just prior to the marriage, is a 
fraud upon the marital rightsof such other. See, 
among other authorities: Swan v. Perine, 5 Johns. 
Ch. 482; Smith v. Smith, 2 Halstead’s Ch. 515; 
Petty v. Petty, 4 B. Monroe 217; Leach y. Duvall, 
8 Bush. 201; Duncau’s Appeal, 43 Penn. St. 67; 
Kline v. Kline, 57 Penn. St. 120; Logan v. Sim- 
mons, 3 I[redell, Eq. 487. 

It may be doubted whether such is the law in 
Kansas to-day. The writer of this opinion is 
strongly inclined to believe that it isnot. It is a 
familiar maxim that where the reason fora rule 
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fails, the rule itself ceases. Now at common law 
the husband by marriage assumed responsibility 
for all his wife’s debts; became also the owner of 
her personal property, and entitled to the use. 
rents and profits of her real estate. Marriage, there- 
fore, contemplate on his part, both the assump- 
tion of responsibility and the acquisition of prop- 
erty. The fact that the wife acquired no present 
interest in any of her husband’s property, and only 
the inchoate interest of dower in his real estate, 
and assumed no responsibility for his obligations, 
occasioned’the doubt whether the husband’s ante- 

. nuptial conveyance was under any circumstances a 
fraud upon the wife. Under our law, marriage in- 
volves neither the assumption of indebtedness nor 
the acquisition of property. Neither the title nor 
the possession or control of any property, real®or 
personal, is changed by marriage, nor does either 
husband or wife become responsible for the ante- 
cedent debts of the other. How canit be said that 
a woman who the day before marriage gives away 
ten thousand dollars of personal property, her en- 
tire estate it may be, has in any sense of the term 
defrauded her intended husband, when if she had 
not given itaway the day before, she could the 
day after the marriage, in spite of his objection and 
beyond the possibility of his restraint. It remains 
her’s after, as it was her’s before marriage, with the 
absolute right of disposal. And the same is true 
in respect to the husband’s personalty. As tothe 
realty the proposition, itis true, is not quite so 
broad. Marriage works nochange in the title, the 
use or the control of it. The husband is not en- 
titled to the possession of his ~wife’s real estate, 
nor to the rents and profits. And the estates ot 
dower and by curtesy are abolished. ‘True, in lieu 
thereof, each is entitled upon the death of the other 
to a half of all the real estate owned by the deceased 
during the marriage, and which has not been 
sold on judical sale, and is not necessary for the 
payment of debts and of which the survivor has 
made no conveyance. So that there is an inchoate 
interest to the extent of one-half given to each 
party in the real estate of the other. But is this 
inchoate interest which may never ripen into a 
complete title, and which is subject to be defeated 
during marriage by judicial sale, and thereafter by 
the payment of debts, such an interest as will 
justify a court in pronouncing fraudulent and void 
the ante-nuptial voluntary conveyance of either 
husband or wife? 

Bat it is not necessary to decide this question, 
and the court declines to express any opinion 
thereon. Conceding the law to be in accord with 
the general proposition as first stated, still upon 
the facts in this case the judgment will have to be 
affirmed, and for several reasons. 

The conveyance was made prior to any contract 
for marriage, and so far as the findings of fact by 
the court show, it was prior to any thought of mar- 
riage. True, it appears from the testimony that 


the representations to Mrs. Butler, and the con- 
veyance, were both made during courtship and in 
view of marriage. But still the fact is undisputed. 
that the conveyance was made some weeks before 
any actual agreement to marry was entered into. 


‘niary means.”’ 





Would it have been held, even at the common law, 
that a conveyauce before any contract to marry, 
was a fraud upon marital rights? England v. 
Downs, 2 Beav. 522. Again, the conveyance was 
meritorious and to those having claims upon the 
grantor. It was to his minor children and as a pro- 
vision for them. Surely the duty of a father to his 
minor children by a deceased wife, is as great as 
that to a woman he is hoping to wed. It was not 
an absolute rule, that an ante-nuptial voluntary 
conveyance was fraudulent and void. In Schou- 
ler’s Dom. Rel., p. 270, it is said: ‘* From the de- 
cisions, it would appear that some alienations of 
the wife’s property without her intended husband’s 
knowledge will be allowed to stand. The facts are 
always open to inquiry, and it seems settled that 
the court is warranted in considering such circum- 
stances as the meritorious object of the convey- 
ance and situation of the husband in point of pecu- 
Lord Thurlow held that such a 
conveyance being made by the absolute owner of 
the property, was prima facie, good, and that facts 
and circumstances must be shown indicating an 
intention to deprive the husband of that which he 
might rightfully and reasonably expect to obtain 
by the marriage before it could be adjudged frau- 
dulent and void. Shatmore v. Bowes, 1 Vesey, Jr. 
22. Chancellor Kent in his Com. Vol. 2, p. 175, 
says: “If the settlement be upon children of a 
former husband, and there be no imposition prac- 
ticed upon the husband, the settlement would be 
valid without notice.” Citing King v. Colton, 2 P. 
Wms. 674; Jones v. Cole, 2 Bailey, S. C. 330; 
see also Lyles v. Lyles, Harper, Eq. 292; and this 
is right and reasonable. Theinteat of Mr. Butler 
in this conveyance was not to defraud the future 
Mrs. Butler. That was not the purpose which 
prompted the act. It was done with no hostility 
to her, no desire to wrong her, nor from any thought 
of mere personal gain; but from a desire to protect 
those too young to guard their own interests, and 
whose interests it was his duty to protect. Per- 
haps this property had been bought with money 
belonging to their mother, or if not, it may have 
been the accumulation of the joint industry and 
saving of their mother and himself, and it was 
fitting that the title should be passed to them be- 
fore he contracted any new matrimonial alliances. 
Certainly it would seem a misnomer to call such a 
transaction fraudulent. And again, it is not shown 
what property he had at the time of the convey- 
ance. If possessed of large estate, a voluntary 
conveyance of a small portion thereof to a stranger 
even, and made after the contract for marriage 
had been entered into, would scarcely be fraudu- 
lent. If he retained that which would be ample 
provision for the support of himself and wife and 
family, a gift to a stranger would be no fraud upon 
her marital rights. Surely a contract to marry 
does not debar a man from all control of his pro- 
perty, or tie up his estate like an order of court. 

For these reasons we think the judgment of the 
district court was properly entered in favor of the 
defendants, and it must be affirmed. 

All the justices concurring. 


—_— 
— 
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CHATTEL MORTGAGE VOID FOR UNCER- 
TAINTY. 


RICHARDSON vy. ALPENA LUMBER CO. 








Supreme Court of Michigan, January Term, 1879. 


A mortgage upon a stated quantity of mixed logs in 
the drive is void for uncertainty as against third par- 
ties who have acquired rights, if it does not furnish 
the data for separating the mortgaged logs from the 
mass. 


Error to Alpena. 


Trover. Defendant brings error. The facts are 
stated. 

Kelley & Clayberg, for plaintiff in error. 

A mortgage on a stock cf goods is not void for 
uncertainty. People v. Bristol, 35 Mich. 28, and 
cases; nor one upon a drove of cattle. Brown vy. 
Holmes, 13 Kas. 482. Any descriptionis sufficient 
that enables third persons to identify the property, 
aided by inquiries which the mortgage itself indi- 
cates. Lawrence v. Evarts, 7 Ohio St. 194. And 
if good between the parties, it is good as to all who 
have actual knowledge. American Cigar Co. v. 
Foster, 36 Mich. 368; Robson v. Mich. Cent. R. 
Co., 37 Mich. 70. A mortgage upon a quantity of 
logs in the mass, with power to take possession, 
gives the right of selection. Call v. Gray, 37 N. 
H. 428; Gardner v. Dutch, 9 Mass. 427; Shumway 
v. Rutter, 7 Pick. 56. A mortgage is not absolutely 
void for an indefinite description, but may be ex- 
plained by parol. Sargeant v. Solberg, 22 Wis. 
132; Eddy v. Caldwell, 7 Minn. 225; Bell v. Prew- 
itt, 62 Ill. 361; Stephens v. Tucker, 55 Ga. 543; 
Willey v. Snider, 34 Mich. 60; Hardy v. Matthews, 
38 Mo. 121; Bell v. Woodward, 46 N. H. 315; Mid- 
lothian, etc., Co. v. Finney, 18 Gratt. 304; Wing 
v. Gray, 36 Vt. 261; Conklin v. Shelley, 28 N. Y. 
360; Elder v. Miller, 60 Me. 118; Duke v. Strick- 
land, 43 Ind. 494. A mortgage description that is 
indefinite because it covers property that isina 
mass, may be made definite and valid by separa- 
tion, delivery, or taking possession under the mort- 
gage. Morrow v. Reed, 30 Wis. 81; Weld v. Cut- 
ler, 2 Gray, 195; Crofoot v. Bennett, 2 N. Y. 258; 
Brewer v. Salisbury, 9 Barb. 511; Croswell v. Allis, 
25 Conn. 311; Read v. Wilson, 22 Ill. 377; Brown 
v. Webb, 20 Ohio, 389; Williams v. Briggs, 11 R. 
I. 476. 

Holmes & Carpenter, for defendant in error. 

A sale of a stated quantity of logs does not pass 
title until they are measured and separated from 
the common mass. Whitcomb v. Whitney, 24 
Mich. 486; First Nat. Bank v. Crowley, Id. 492; 
Adams Mining Co. v. Senter, 26 Mich. 73; Ortman 
v. Green, Id. 209; Lingham v. Eggleston, 27 Mich. 
324; Hahn v, Frederick, 30 Mich. 223, and cases. 
And the same rule should govern property covered 
by a chattel mortgage. Merrill v. Hunnewell, 13 
Pick. 213; Young v. Austin, 6 Pick. 280; Barry v. 
Bennett, 7 Metc. 354. The property should be so 
described that it may be readily distinguished from 
other property of the same nature with which it is 














commingled. Montgomery v. Wight, 8 Mich. 148; 
Golden vy. Cockrill, 1 Kas. 259; MeCord v. Cooper, 
30 Ind. 9. If it can not be identitied, the mortgage 
will be void as to third parties. Herman on Chat- 
tel Mortgages, p. 89. A mortgage of personal 
property, as well as of real estate, may be void for 
uncertainty. Rood v. Welch, 28 Conn. 157; Blakely 
v. Patrick, 67 N. C. 40; Waldo v. Belcher, 11 Ired. 
609. And registration will not make it valid. 
Bullock v. Williams, 16 Pick. 33; McCord v. Coop- 
er, 30 Ind. 9. And if oral testimony leaves its 
meaning indefinite, it will be held veid for uncer- 
tainty. Smith v. Crawford, 81 Ill. 296; Colcord 
v. Alexander, 67 Tl. 581. 

MARSTON, J., delivered the opinion of the court: 

The Alpena Lumber Company brought an action 
of trover to recover the value of certain logs pur- 
chased by defendants below at a mortgage sale. 

Both parties claim title through the firm of B. 
Cushman & Co., the defendants, under two chat- 
tel mortgages given January 20th and June 12th, 
1874, and a sale thereunder; the plaintiff, under a 
chattel mortgage given August 14th, 1874, with 
authority to sell thereunder, given afterwards, 
and other instruments not necessary to refer to. 

The plaintiff below, defendant in error, was un- 
der the undisputed facts clearly entitled to recover, 
if the two mortgages of January 20 and June 12 
were void for uncertainty. The court instructed 
the jury that they were void, and this is the only 
question we consider of any present importance. 
It appeared that at the time these two mortgages 
were given, B. Cushman &, Co. had a large quan- 
tity of logs in Thunder Bay river; that in Janu- 
ary, 1874, they had over a million feet of logs 
marked O dot K, and that on the 20th of that 
month they gave Julius Meyers a chattel mortgage 
on ‘fone hundred thousand feet of white pine saw 
logs, now on the North Branch so called of Thun- 
der Bay river.’’ These logs were farther described 
as having been cut during the winter of 1873-4, 
but the particular logs mortgaged, or intended to 
be, were in no way designated, described or separ- 
ated from the entire mass bearing the same mark. 
B. Cushman & Co. also had a large quantity of 
logs marked O K, and on the 20th day of June, 
1874, they gave A. Anspach & Co. a chattel mort- 
gage on “one hundred thousand feet (board meas- 
ure) white pine saw logs marked O K, now lying 
within the limits of Thunder Bay River Boom 
Company.’’ The particular hundred thousand feet 
intended to be covered by this mortgage were in 
no way separated or designated from the mass 
bearing the same mark. 

The parties under whom the Alpena Lumber 
Company claimed title acquired chattel mortgages 
on all the logs bearing these marks August 14th, 
1874. Some time in the fall of 1874, about the last 
of October, the sheriff of Alpena county took pos- 
session of a quantity of the O K and O dot K logs, 
and it is claimed with the consent of the mortga- 
gors. No attempt had been made up to this time 
by either the mortgagors or mortgagees to take 
possession, or separate or designate in any way 
from the common mass any of the logs intended 
to be embraced in the Meyers or Anspach & Co. 
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mortgages. Third parties, therefore, having ac- 
quired rights in and to all the logs bearing these 
marks, prior to the time the sheriff took posses- 
sion of any logs, and prior to the time of any sep- 
aration thereof—as against such third parties can 
these mortgages be held valid and effectual? 

It will thus be seen that the question as to 
whether these mortgages are void for uncertainty 
or not, does not arise between the mortgagor aud 
mortgagees, and it must also be borne in mind 
that while one hundred thousand feet of logs taken 
as they would run, from a larger quantity put in 
from off the same lands, might be but an average 
in quality and value, yet that one hundred thou- 
sand feet could be assorted from amongst the com- 
mon mass that would average in quality and value 
much higher than those remaining, and so there 
could be alike quantity taken out that in qual- 
ity and value would be very much below an 
average. This case, therefore, does not call for 
any opinion as to what the law would be in a case 
arising between the mortgagor and mortgagee, 
where the rights of third parties had not inter- 
vened, or in a case where no discrimination could 
be made in taking a part out of a larger undivided 
quantity, as grain ina bin orelevator. I[t is not 
the intention, therefore, to intimate what the rule 
would be in such cases. 

It is evident that after third parties have acquired 
rights in such a case very serious questions might 
arise in carrying out such a mortgage. If the mort- 
gagee should attempt to take possession of the 
quantity described, would he have a right to assort 
and take such logs as he thought proper, or would 
the mortgagor be the person to make the selection, 
or both together? If the mortgagee was the proper 
person, would he not be most likely to pick out 
and take the most valuable, and if the mortgagor 
was the proper party to make the selection, he 
might take the other extreme and point out 
those of least value, while if both should act in 
concert, and disputes arise between them, which 
would have the right to control? Orif they did 
agree, might they not make a selection entirely 
different from the one contemplated at the time 
the mortgage was given, for the purpose of injur- 
iously affecting the rights and interests which third 
parties had in the meantime acquired in the pro- 
perty? It is clear that if the parties interested are 
to make the selection, then the persons who have, 
intermediate the date of the mortgage and the time 
of selection, acquired interests, should be consulted 
and take part, and if a number of persons have thus 
acquired distinct and separate interests, all would 
have to be called in and would have a right to par- 
ticipate in the selection. This, to say the least, 
would result in such a diversity of interests, that 
an amicable adjustment would hardly be within 
the range of possibilities. There wovld be but one 
other course left open, and that would be to in 
some way take an average from the entire lot, 
both in quantity, quality and value. The quantity 
might be taken of an average value, which would 
be very unfair, as the best and the poorest logs 
might be selected to make the quantity taken aver- 
age in value with the entire mass. It may be said 





that an average quantity should be taken from the 
entire lot as found in the river. But from what 
part of the entire lot should they be taken—from 
the front, the rear or the centre of the drive? It 
may be said there would be no difference, but this 
is not true; owing to the current, the quantity of 
water, and from other causes, logs of a certain 
kind, size and quality do not come down as fast as 
others, so that after the logs have been driven 
within the boom limits, a very great difference will 
be found to exist between the quality and value of 
the logs in the front and those in the rear of a 
drive. It seems to me that serious difficulties must 
inevitably arise in any aspect of the case in at- 
tempting to carry out such an agreement. 

As well might we undertake to enforce a chattel 
mortgage given upon a pile of lumber in a certain 
yard containing fifty or a hundred piles, or given 
upon twenty sheep ina flock of one hundred, or 
upon ten head of cattle in a drove or herd of fifty. 
To sustain such mortgages would, I think, enable 
parties to commit gross frauds, and would also 
tend to prevent third parties from afterwards pur- 
chasing or acquiring interests in the property, a 
part of which had been thus mortgaged, and thus 
tend to discourage trade. 

Had the parties attempted to make an absolute 
sale of the property described, as in this case, and 
nothing further had been done thereunder, it is 
clear, within previous decisions of this court, such 
a sale could not be sustained. I can see no good 
reason for any distinction. It is true that « mort- 
gage upon property is but a mere security for the 
debt and that the title to the property remains in 
the mortgagor. After condition broken, however, 
when the parties are likely, if at all, to disagree, 
the mortgagee has the right to take possession and 
sell the property, so that what at first was but a 
mere security has thus passed into an absolute sale. 

I think the authorities cited in the brief of 
counsel for defendant in error, frem this State as 
to a sale, and from other States as to a mortgage, 
fully sustain the position taken in the court below 
that these mortgages could not be sustained on 
avcount of uncertainty. 

The judgment must be affirmed with costs. 

The other justices concurred, 


<ctiie 
_ 





RAILWAY MORTGAGE—RECEIVERS—CON- 

DITIONAL SALE—ORDER OF COURT 
PENDING PROCEEDINGS FOR FORE- 
CLOSURE. 





FOSDICK v. SCHALL. 


Supreme Court of the United States, October Term, 
1878. 


The C. D. & V. Railroad executed two mortgages to 
F and another, as trustees, to secure an issue of bonds. 
The mortgages covered all the franchises, issues and 
profits of the company, and all the property it then 
owned or possessed, or might thereafter acquire, either 
in law_or equity. Afterwards,the company entered 
into an agreement with one § to purchase from him cer- 
tain cars to be used on the road, said cars to be deliv- 
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ered in installments, and to be paid for in notes of the 
company, the carsto remain the property of S until 
paid for, and a large number were delivered to the 
company under this contract. The mortgages being 
subsequently foreclosed and receivers appointed, the 
cars were claimed by the mortgagees and intervening 
bondholders. The cars being necessary for the use of 
the road were used by it during the possession of the 
receivers. The court below held that S had not parted 
with the title to the cars, and was entitled to their pos- 
session, and also ordered that a certain sum should be 
paid him as rental during the time the cars were used 
by the receivers and prior thereto. Held,1. That the 
title of the mortgagees was subject to the rights of S 
under his contract. 2. That the order for the payment 
out of the fund in court of the rental of the cars dur- 
ing the said term was improper. 


Appeal from the Circuit Court of the United 
States for the Northern District of Illinois. 

Mr. Chief Justice WAITE delivered the opinion 
of the court: 

The Chicago, Danville and Vincennes Railroad 
Company, an Illinois corporation, on the 10th of 
March, 1869, executed a mortgage to William R. 
Fosdick and James D. Fish, trustees, to secure an 
issue of $2,500,000 of bonds. This mortgage cov- 
ered all the franchises, issues, and profits of the 
company, and all the property it then owned or 
possessed or might thereafter acquire, either in 
law or equity. Provision was made to the effect 
that, in case of default in the payment of interest 
on the bonds continuing for six months, the trus- 
tees in the mortgage, on demand of the holders of 
at least one-half the bonds then outstanding and 
unpaid, might take possession of all the mort- 
gaged property, together with all the books, rec- 
ords, papers, accounts, and money of the company, 
and enter into the management and control there- 
of, paying all the expenses of taking, holding, 
managing and operating the property from the in- 
come and protits thereof, or, if the property should 
be sold, from the sale thereof. The property might 
be sold as an entirety, and the proceeds, after de- 
ducting the expenses of sale, applied to the pay- 
ment of the interest and principal of the bonds. 

On the 12th of March, 1872, a second mortgage 
was executed to the same trustees to secure a fur- 
ther issue of bonds to the amount of $1,500,000. 

On the Ist of February, 1873, after both of these 
mortgages were executed, the railroad company 
and Michael Schall entered into a contract in writ- 
ing, a copy of which is as follows: 

‘© NEW YORK, February 1st, 1873. 

. Sold this day for account of Mr. Michael Schall, 
of York, Penn., 
es = the Chicago, Danville and Vincennes Railroad 

0., 
‘+ Office 38 Pine street, New York: 

** Two hundred (200) eight-wheel gondola coal 
cars, as per specifications and agreement made by 
J. E. Young, and herewith attached. 4 

** Price, delivered on the track at Pittsburg,-at 
depot of P.C. & St. L. R. R., seven hundred dol- 
lars per car. Cars to remain the property of Mi- 
chael Schall until paid for. 

‘* Delivery to commence, and cars to be taken, 
on or before March Ist, and at least twenty-five 

















(25) cars in each week thereafter until all are de- 
livered, the seller having the option of increasing 
the number of cars to be delivered per week, if 
desired. 

‘Settlement to be made on delivery of each 
twenty-five (25) cars, or more, at the option of 
seller, with the notes of the Chicago, Danville 
and Vincennes Railroad Company, payable in the 
city of New York, and adding interest at the rate 
of ten per cent. per annum. The first notes are to 
be drawn at sixty days from date of delivery, and 
for twenty (20) dollars on each car, and the bal- 
ance for a like amount and payable monthly there- 
after. 

**Cars to be lettered and numbered as per direc- 
tions of Mr. Young. 

**Invoice and shipping receipts to be sent to the 
railroad company’s office, No. 38 Pine street, New 
York. 

‘*It is understood the sellers shall not be respon- 
sible for the acts of providence, strikes of work- 
men, or other causes beyond their control, which 
may retard and delay the manufacturing and de- 
livery of the said cars as above stated. 

‘* Shipping receipts to be evidence of delivery. 

* (Signed) MICHAEL SCHALL, 

“T hereby accept the above proposition for the 
R. R. Co. 

** (Signed) J. E. YounG, Gen. Manager.”’ 

Under this contract 225 cars were delivered into 
the possession of the railroad company by Schall, 
numbered from 0141 to 0365, both inclusive, and 
lettered, ‘* This car ig the property of Michael 
Schall, York, Pa.” Notes were executed by 
the company according to agreement for the 
price of the cars as they were delivered. Of these 
notes $44,323 43 have been paid by the company, 
and $110,334 04 are outstanding. The cars were 
used by the company in the usual course of busi- 
ness. 

On the 22d of February, 1875, Stephen Osgood, 
who held $9,000 of the bonds secured by the mort- 
gage of 1869, and $2,000 of those secured by that 
of 1872, filed a bill in chancery in the Circuit Court 
of Will County, Illinois, against the railroad com- 
pany and Fosdick & Fish, trustees, with others, 
for a foreclosure of the two mortgages and a sale 
of the mortgaged property for the benefit of the 
bondholders, according to their respective priori- 
ties; and onthe same day the court appointed 
Henry B. Hammond and John B. Brown reéeivers 
in the cause, with authority to take the moneys, 
property and effects of the company into their pos- 
session, and run and operate the railroad under the 
orders of the court until discharged. In the order 
making the appointment it was specially provided 
that out of the moneys which should come into the 
hands of the receivers by reason of the operation 
of the road, the collection of debts, or the Sale of 
property, they should pay without further order as 
to particular demands: 1. The necessary current 
expenses of carrying out the duties of the trust. 
2. * All debts now (then) due and owing by said 
railroad company, for labor and services rendered 
in operating the railroad within the (then) last 
three months, aud all indebtedness for engines, 
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iron, wood, supplies, cars, or other property pur- 
chased within said period of three months for the 
use of the company.” 3. Taxes, insurance, and 
charges of litigation; and 4. Liabilities for animals 
killed by engines or cars upon the line of the road. 

On the 5th of May, 1875, the cause was removed 
to the Circuit Court of the United States for the 
Northern District of Illinois, on the application of 
Fosdick & Fish, trustees, two of the defendants, 
and, on the 17th of the same month, the receivers 
appointed by. the State court filed in the circuit 
court an account of their receivership for the 
months of February, March and April. 

On the 20th of May, Fosdick & Fish, as trustees, 
filed, in the same Circuit Court of the United States, 
their bill against the railroad company and cer- 
tain other defendants, for the foreclosure of the two 
mortgages of which they were trustees, and on the 
same day an order was entered in that court ap- 
pointing Adna Anderson receiver, with authority 
to take possession of all the books, papers, vouch- 
ers and evidence of indebtedness, moneys and as- 
sets of the company, and all other effects of every 
kind, name and nature which belonged to the com- 
pany, or were held for its use and benefit, or in 
which it had any beneficial interest. He was also 
authorized to run, operate, and manage the road 
and pay the expenses thereof, and manage and con- 
trol all the property and affairs of the company. 
Authority was also given him to use the moneys of 
the company for any and all the purposes specified 
in the order, and he was required, as speedily as 
possible, to examine into the condition of the prop- 
erty and assets of the company, its contracts, leases, 
rnnning arrangements—its business affairs, and 
take an inventory of its movable property, and 
make a schedule of its floating indebtedness for 
labor and supplies, and report the same, as soon as 
might be, with his recommendation as to the proper 
disposition of the same, and payment thereof. 
Under this order, Anderson took possession of the 
property, and onthe 11th of June the receivers ap- 
pointed by the State court filed their final accounts 
and asked to be discharged from their trust. 

The cars delivered under the Schail contract were 
in use by the company when the receivers appoint- 
ed by the State court took possession. Those re- 
ceivers also continued to use the cars during all the 
time they operated the road, and Anderson took the 
possession when he entered upon the receivership. 
On the 27th of November, 1875, Anderson having 
ascertained what the claim of Schall was, and find- 
ing that the cars were necessary for the use of the 
road, entered into an arrangement with him, sub- 
ject to the approval of the court, by which the cars 
were valued at four hundred and twenty dollars 
each, and it was agreed that Schall should be paid 
seven dollars a month for each car asrent. The 
aggregate of payments at this rate for five years 
would equal the value of the cars; and it was fur- 
ther agreed that if the rent was paid promptly, and 
in addition an amount which would be equal to in- 
terest at the rate of seven per cent. per annum on 
the deferred instalments, the cars should, at the 
end of that time, become the property of the com- 


pany. 








On the 19th of July, 1875, the circuit court de- 
nied a motion of Osgood to consolidate his suit 
removed from the State court with that of Fosdick 
& Fish, but made an order allowing him and his 
associates to intervene in the latter suit for the 
protection of their respective interests upon taking 
the necessary steps therefor. Accordingly, on the 
6th of January, 1876, Siephen Osgood, Frederick 
W. Huidekoper, Thomas W. Shannon, John M. 
Dennison, George W. Gill, Alanson A. Sumner, 
Chandler Robbins, and William T. Hickok, own- 
ers and holders of a large amount of bonds se- 
cured by the several mortgages which were in the 
process of foreclosure, with the permission of the 
court, filed their petition of intervention. 

On the 27th of January, 1876, Schall filed an in- 
tervening petition in which, after setting forth the 
facts of his claim substantially as they have al- 
ready been given, and averring that he had been 
paid at the rate of seven dollars a month as rental 
during all the time the cars had been in use by the 
present receiver, he asked that the balance, his 
due, might be paid him out of any funds to the 
credit of the cause not otherwise appropriated, or 
that the cars might be returned to him. 

Fosdick, Fish, and the intervening bondholders 
answered this petition, claiming that the title of 
the cars had passed to the railroad company under 
the contract with Schall, and that consequently 
the lien of the mortgages had attached to the cars 
as after-acquired property. They denied the right 
of Schall to payment for the cars out of the in- 
come of the road, or out of the proceeds of the 
sale, and they denied his right to a return of the 
cars. 

On the 5th December, 1876, the court entered 
a decree in the suit of Fosdick & Fish for a sale of 
the mortgaged property, not, however, including 
the cars of Schall, and on the 7th of February, 
1877, the property was sold in accordance with the 
provisions of the decree to Huidekoper, Shannon, 
and Dennison for $1,450,000. On the 12th of 
April the sale was approved by the court, and the 
master ordered to convey the property to the pur- 
chasers. ; 

On the 28th of April, 1877, the master, to whom 
the matter of the intervening petition of Schall 
had been referred, reported the facts as they had 
already been stated, and also that the cars were 
necessary for the use of the road, and that the 
arrangement which had been made by the receiver 
was a beneficial one, whether the road remained in 
the hands of the receiver or passed into the pos- 
session of other parties. 

To this report Fosdick & Fish and the interven- 
ing bondholders excepted, in substance, because 
the master found the title to the cars to be in 
Schall and not in the company. Upon the final 
hearing the court held that Schall had not parted 
with his title to the cars, and was entitled to the 
possession. Accordingly, it was ordered that the 
receiver, if in possession, or the purchasers at the 
sale, should restore the cars to Schall, and that the 
clerk of the court, out of the funds standing to the 
credit of the cause, should pay him the sum of 
$9,450, as rental for the cars at the rate of seven 
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dollars each per month for six months preceding 
the 22d of February, 1875, the date when the re- 
ceivers of the State court were appointed and took 
possession, and the further sum of $5,118.75, for a 
like rental during the time the cars were used by 
the receivers of the State court. It nowhere ap- 
pears from the record that there are any funds 
in court to the credit of the cause except such as 
arose from the sale of the mortgaged property. 

From this decree, Fosdick, Fish, and the inter- 
vening bondholders have appealed. 

Two questions are presented by the assignment 
of errors in this case. 

1. Did the lien of the mortgages attach to the 
cars of Schall on their delivery to the company 
under his contract, so as to prevent their reclama- 
tion as against the mortgagees if the price was not 
paid according to agreement? 

2. Was the order for the payment out of the fund 
in court of the rental of the cars, during the time 
they were used by the receivers appointed by the 
State court and for six months before, justifiable 
under the circumstances of this case? 

As to the first question, it is contended that the 
mortgage created a subsisting and paramount lien 
on the cars as soon as they were put into the pos- 
session of the railroad company under the contract, 
and that the reservation of the title was void un- 
der the laws of Illinois, because the contract was 
not recorded. 

It must be conceded that contracts like this are 
held by the courts of Illinois to be in effect, so far 
as the chattel mortgage act of that State is con- 
cerned, the same as though a formal bill of sale 
had been executed and a mortgage given back to 
secure the price. We had occasion to consider 
that question in Hervey v. R. I. Locomotive Works, 
93 U. S. 672, and there held, following the Illinois 
decisions, that if such an instrument was not re- 
corded in accordance with the provisions of the 
chattel mortgage act (R. S. Ill. 1874, 711, 712), a 
lien like that of Schall would have no validity as 
against third persons. Whatever may be the rule 
in other States, this is undoubtedly the effect of the 
Illinois statute as construed by the courts of that 
State. In Green v. Van Buskirk, 5 Wall. 307, this 
court also held that ‘‘where personal property is 
seized and sold under an attachment, or other writ 
issuing from a court of the State where the prop- 
erty is, the question of the liability of the property 
to be sold under the writ must be determined by 
the law of that State, notwithstanding the domi- 
cil of all the claimants to the property may be in 
another State.’”? Hervey v. Locomotive Works, 
supra, was also acase of seizure and sale under 
judicial process, and the language of the court, as 
expressed in its opinion delivered through Mr. Jus- 
tice Davis, is to be construed in connection with 
that fact. 

As between the parties, notwithstanding the IIli- 
nois statute, the transaction is just what, on its 
face, it purports to be, ‘‘a conditional sale, with a 
right of rescission on the part of the vendor, in case 
the purchaser shall fail in payment of his install- 
ments—a contract legal and valid as between the 
parties, but made with the risk, on thé part of the 











vendor, of his losing his lien,’ if it works a legal 
wrong to third parties. Murch v. Wright, 46 Ill. 
488. The question, then, is whether these mort- 
gagees occupy the position of third parties within 
the meaning of that term as used in this statute. 

They are in no sense purchasers of the cars. The 
mortgage attaches to the cars, if it attaches at all, 
because they are “after-acquired’’ property of the 
company; but as to that class of property it is 
well settled that the lien attaches subject to all the 
conditions with which it is incumbered when it 
comes into the hands of the mortgagor: The mort- 
gagees take just such an interest in the property as 
the mortgagor acquired; no more, no less. These 
cars were ‘loose property, susceptible of separate 
ownership and separate liens,’’ and ‘‘such liens, if 
binding on the railroad company itself, are unaf- 
fected by a prior general mortgage given by the 
company and paramount thereto.” U.S. v. New 
Orleans R. Co., 12 Wall. 365. The title of the 
mortgagees in this case, therefore, is subje ctto all 
the rights of Schall under his contract. 

The possession taken by the receiver is only that 
of the court, whose officer he is, and adds nothing 
to the previously existing title of the mortgagees. 
He holds, pending the litigation, for the benefit of 
whomsoever in the end it shall be found to con- 
cern, and in the meantime the court proceeds to 
determine the rights of the parties upon the same 
principles it would if no change of possession had 
taken place. 

Itfollows that the decree ordering a return of 
the cars to Schall was right. Whether, if the prop- 
erty is worth more than is due upon the contract 
of purchase, the mortgagees can obtain the bene- 
fit of the overplus, is a question we are not called 
upon to consider. 

As to the second question: 

We have no doubt that when a court of chan- 
cery is asked by railroad mortgagees to appoint a 
receiver of railroad property, pending proceedings 
for foreclosure, the court, in the exercise of a sound 
judicial discretion, may, as a condition of issuing 
the necessary order, impose such terms in refer- 
ence to the payment from the income during the 
receivership of outstanding debts for labor, sup- 
plies, equipment or permanent improvement of 
the mortgaged property as may, under the circum 
stances of the particular case, appear to be reason- 
alle. Railroad mortgages and the rights of rail- 
road mortgagees are comparatively new in the his- 
tory of judicial proceedings. They are peculiar in 
their character and affect peculiar interests. The 
amounts involved are generally large and the rights 
of the parties oftentimes complicated and conflict- 
ing. It rarely happens that a foreclosure is car- 
ried through to the end without some concessions 
by some parties from their strict legal rights, in 
order to secure advantages that could not other- 
wise be attained, and which it is supposed will oper- 
ate for the general good of all who are interested. 
This results almost as a matter of necessity from 
the peculiar circumstances which surround such 
litigation. 

The business of all railroad companies is done to 
a greater or less extent on credit. This credit is 
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longer or shorter as the necessities of the case 
require, and when companies become pecuniarily 
embarrassed it frequently happens that debts for 
labor; supplies, equipment and improvements are 
permitted to accumulate, in order that bonded in- 
terest may be paid and a disastrous foreclosure post- 
poned, if not altogether avoided. In this way, the 
daily and monthly earnings, which ordinarily should 
go to pay the daily and monthly expenses, are kept 
from tkose to whom in equity they belong and used 
to pay the mortgage debt. The income out of 
which the mortgagee is to be paid is the net income 
obtained by deducting from the gross earnings 
what is required for necessary operating and manag- 
ing expenses, proper equipment and useful im- 
provements. Every railroad mortgagee in accept- 
ing his security impliedly agrees that the current 
debts made in the ordinary course of business shall 
be paid from the current receipts before he has any 
claim upon the income. If for the convenience of 
the moment something is taken from what may not 
improperly be called the current debt fund, and 
put into that which belongs to the mortgage credi- 
tors, it certainly is not inequitable for the court, 
when asked by the mortgagees to take possession 
of the future income and hold it for their benefit, 
to require as a condition of such an order that what 
is due from the earnings to the current debt, shall 
be paid by the court from the future current re- 
ceipts before anything derived from that source 
goes to the mortgugees. In this way the court will 
only do what, if a receiver should not be appointed 
the company ought itself to do. For even though 
the mortgage may in terms give alien upon the 
profits and income, until possession of the mort- 
gaged premises is actually taken or something 
equivalent done the whole earnings belong to the 
company and are subject to its control. Galveston 
R. Co. v. Cowdrey, 11 Wall. 483; Gilman v. R. Co., 
91 U.S. 617, 3 Cent. L. J. 368; American Bridge 
Co. v. Heidelbach, 94 U. S. 800, 4 Cent. L. J. 367. 

The mortgagee has his strict rights which he 
may enforce in the ordinary way. If he asks no 
favors he need grant none. But if he calls upon 
a court.of chancery to put forth its extraordinary 
powers and grant him purely equitable relief, he 
may with propriety be required to submit to the 
operation of artie which always applies in such 
cases, and do equity in order to get equity. The 
appointment of areceiver is not a matter of strict 
right. Such an application always calls for the 
exercise of judicial discretion, and the chancellor 
should so mould his order that while favoring one 
injustice is not done to another. If this cannot be 
accomplished the application should ordinarily be 
denied. 

We think, also, that if no such order is made 
when the receiver is appointed, and it appears in 
the progress of the cause that bonded interest has 
been paid, additional equipment provided, or last- 
ing and valuable improvements made out of earn- 
ings, which ought in equity to have been to 
keep down debts for labor, supplies, and the 
like, it is within the power of the court to use the 
income of the receivership to discharge obligations 
which, but for the diversion of funds, would have 








been paid in the ordinary course of business. This, 
not because the creditors to whom such debts are 
due have in law alien upon the mortgaged pro- 
perty, or the income, but because in a sense the 
oflicers of the company are trustees of the earnings 
for the benefit of the different classes of creditors 


; and the stockholders, and if they give to one class 


of creditors that which properly belongs to another, 
the court may, upon an adjustment of the accounts, 
so use the income which comes into its own hands 
as, if practicable, to restore the parties to their 
original equitable rights. While, ordinarily, this 
power is confined to the appropriation of the in- 
come of the receivership and the proceeds of 
moneyed assets that have been taken from the 
company, cases may arise where equity will require 
the use of the proceeds of the sale of the mortgagee 
property in the same way. Thus, it often happens 
that in the course of the administration of the 
cause, the court is called upon to take income 
which would otherwise be applied to the payment 
of old debts, for current expenses, and use it to 
make permanent improvements on the fixed pro- 
peity, or to buy additional equipment. In this 
way the value of the mortgaged property is not 
unfrequently materially increased. It is not to be 
supposed that any such use of the income will be 
directed by the court without giving the parties in 
interest an opportunity to be heard against it. 

Generally, as we know both from observation 
and experience, all such orders are made at the 
request of the parties or with their consent. Under 
such circumstances it is easy to see that there may 
sometimes be a propriety in paying back to the 
income from the proceeds of the sale what is 
thus again diverted from the current debt 
fund in order to increase the value of the 
property sold. The same may sometimes be true 
in respect to expenditures before the receivership. 
No fixed and inflexible rule can be laid down for 
the government of the courts in all cases. Each 
case will necessarily have its own peculiarities, 
which must to a greater or less extent influence 
the chancellor when he comes to act. The power 
rests upon the fact that in the administration of 
the affairs of the company the mortgage creditors 
have got possession of that which in equity be- 
longed to the whole ora part of the general cred- 
itors. Whatever is done, therefore, must be with 
a view to a restoration by the mortgage creditors 
of that which they have thus inequitably obtained. 
It follows that if there has been in reality no di- 
version, there can be no restoration, and that the 
amount of restoration should be made to depend 
upon the amount of the diversion. If in the ex- 
ercise of this power errors are committed, they, 
like others, are open to correction on appeal. All 
depends upon a proper application of well settled 
rules of equity jurisprudence to the facts of the 
case as established by the evidence. 

In this case, no special conditions were attached 
to the order appointing a receiver in the Circuit 
Court of the United States, and it is not contended 
that the intervenor has brought himself within the 
rule fixed by the State court in respect to the pay- 
ment of general creditors. He asks to be paida 
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rental for his cars, but he entered into no express 


contract with the company which requires such a 
payment, and there is nowhere to be found any 
proof of an implied obligation to make such com- 
pensation. Two years and more before the ap- 
pointment of a receiver by the State court, he con- 
tracted to sell his cars to the company at an agreed 
price, payable in installments, secured by what 
was in legal effect a paramount lien upon the cars. 
Payments were made according to the contract 
until October, 1874, when they stopped. The cars 
remained in use after that, not under a new con- 
tract of lease, but under the old contract of sale. 
The price agreed upon not having been paid in full 
the power of reclamation, which was reserved, has 
been exercised and sustained. The cars were not 
included in what was sold at the foreclosure sale, 
and consequently have contributed nothing di- 
rectly to the fund now in court for distribution. 
So far as appears no moneys growing out of the 
receivership remain to be applied on the bonded 
debt, and if there did, through the rental already 
paid by receive: Anderson, full compensation has 
been made for all additions to that fund by means 
of the use of the cars. There is nothing to show 
that the current income of the receivership, or of 
the company, has been in any manner employed 
so as to deprive this creditor of any of his equita- 
ble rights. In short, as the case stands, no equita- 
ble claim whatever has been established upon the 
fund in court. Prima facie that fund belongs to 
the mortgage creditors, and the presumption which 
thus arises has not been overcome. Schall, forthe 
balance, his due, after his own security has been 
exhausted, occupies the position of a general 
creditor only. 

The decree of the circuit court is reversed so far 
as it directs the payment of the sum of $14,568.75 
to Schall, the appellee, from the fund in court, but 
in all other respects it is affirmed, and the cause 
remanded with instructions to so modify the de- 
cree appealed from as to make it conform to this 
judgment. The costs of the appeal must be paid 
by the appellee. 





FOSDICK v. SOUTHWESTERN CAR CO. 


Supreme Court of the United States, October Term, 
1878. 


Fosdick v. Schall, ante, followed. 


Appeal from the Circuit Court of the United States 
for the Northern District of Illinois. 

Mr. Chief Justice WAITE delivered the opinion of 
the court; 

This appeal presents another petition of intervention 
filed in the suit of Fosdick and Fish vy. Chicago, 
Danville & Vincennes Railroad Co. The general facts 
appearing in that suit are stated in the case of Fosdick 
v. Schali, just decided. 

The claim of this intervenor, like that of Schall, 
arises out of a contract for the sale of cars, made with 
the railroad company on the 10th of January, 1875, a 
few days before the appointment of the receivers in 
the State court. The price was secured by the notes of 
the company on long time, but the title of the cars was 
oremain inthe vendor until the notes were paid, 











The cars all had upon them marks indicating the own- 
ership of the intervenor. 

The petition of intervention was filed January 27th, 
1870. It set out the particulars of the contract and 
asked that the receiver might be authorized to pay the 
price and keep the cars, as they were necessary for the 
profitable equipment of the road. Fosdick and Fish 
and the intervening bondholders answered, and with- 
out denying the material averments in the petition, 
claimed that notwithstanding the conditions of the 
sale the lien of the mortgages was paramount to the 
title of the intervenor. The petition was referred to a 
master to take testimony and report, but before any 
report was brought to the attention of the court, if in- 
deed any had been filed, a decree of sale was entered 
in the principal cause in such form as to direct a sale 
of the cars in question as part of the railroad. After 
the sale had been made and confirmed, a report under 
the order of reference in the petition of intervention 
was filed. This report was to the effect that the title 
of the cars had never passed out of the vendor; that 
the price agreed to be paid, $12,750, was reasonable; 
that no part of it had been paid; that the cars had 
been used on the road since January, 1875, for which 
no compensation had been made, and that these cars 
or similar ones were needed forthe business of the 
railroad. 

Fosdick, Fish and the intervening bondholders ex- 
cepted on the ground that the lien of the mortgages 
was paramount tothe title of the intervenor. Upon 
the hearing the exceptions were overruled, and as the 
ears had been included in the foreclosure sale, the 
clerk was directed to pay the purchase price to the in- 
tervenor from the fund in court. From this decree 
the present appeal has been taken. 

Accordingly, to the decision just made in the case of 
Schall, ante, the lien of the mortgages upon the cars 
now in question was subject tothe paramount claim 
of the car company for the price. The intervening 
petition on file when the foreclosure sale was made 
was notice to the purchasers that the rights they ac- 
quired under the sale would be subject to the claim of 
the car company, as finally determined in the further 
progress of the cause. A restoration of the cars might, 
therefore, have been decreed to the intervenor not- 
withstanding the sale. Instead of that the payment 
of the price from the fund in court has been ordered. 
We do not understand that objection is made to this if 
the claim of the intervenor is superior to that of the 
mortgages, as we hold it to be. 

The decree of the circuit court is affirmed. 


HUIDEKOPER v. HINCKLEY LOCOMOTIVE 
WORKS. 


Supreme Court of the United States, October Term, 
PY 1878. 


Fosdick v. Schall, ante, followed. 


Appeal from the Cireuit Court of the United States 
for the Northern District of Illinois. 

Mr. Chief Justice WAITE delivered the opinion of 
the court. 

This is also an appeal from a decree upon a petition 
of intervention filed in the case of Fosdick and Fish 
against the Chicago, Danville & Vincennes Railroad 
Co. On the first of September, 1873, the Hinckley Lo- 
comotive Works entered into a contract with the rail- 
road company for the sale of three locomotive engines, 
and on the 8th of October, 1873, for the sale of two 
more. By the terms of these contracts, notes were to 
be given for the price, payable at stated periods, which 
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might be renewed if required. The title to the loco- | 


motives was to remain in the vendors until the notes 
were paid. 

On the 8th of October, 1875, Anderson, the receiver 
in the cause, filed his petition in court, setting forth 
the contracts between the railroad company and the 
locomotive works, with a statement of the notes for 
the price then outstanding and unpaid; that on ac- 
count of the peculiar construction of the engines they 
were not adapted to the business of the road, and 
could not be economically used, and that the locomo- 
tive company claimed title to the engines under their 
contract. He, therefore, asked authority from the 
court to surrender the engines to the locomotive com- 
pany and to adjust, settle and pay for their use during 
and from the date of the receivership. On the same 
day the necessary authority for the restoration of the 
engines was granted, and the receiver was in- 
structed, if it was done, to receive the outstand- 
ing notes given for the price and deposit them 
with the clerk, subject to the further orders of the 
court. 

On the 25th of October the locomotive company filed 
its petition in the cause, setting forth that the engines 
had been taken back and the notes deposited with the 
clerk, in accordance with the instructions which had 
been given the receiver. It then asked that the con- 
tracts and notes be referred to a master to ascertain 
and report the balance due upon them. Onthe same 
day, the reference was made as asked, and on the 29th 
of November, 1876, the master reported that the en- 
gines were accepted by the railruad company under 
the contracts and used continuously until the fall of 
1875, when they were returned to the locomotive com- 
pany in an injured condition; that they had since been 
sold to other companies at reduced rates, and were 
worth when surrendered about one-half what they were 
when put into the possession of the company. He also 
stated his inability to ascertain definitely the amount 
to which the locomotive company was entitled, except 
upon the basis of a suggestion made by the receiver, 
that a payment should be made by way of compromise 
of an amount which would be fifty per cent. of the 
original contract price after deducting the amount re- 
ceived from the sale of the engines to other parties. 
He thereupon recommended the payment of $18,000 as 
a compromise settlement of the claim. 

On the 14th of December, 1876, which was subse- 
quent to the decree of foreclosure sale but before the 
sale, after reading the report of the master, on motion 
of the solicitor of the locomotive company and with 
the consent of Fosdick and Fish and the railroad com- 
pany, the court found due from the railroad company 
“for the use of and repairs to locomotives, the sum of 
$15,793.75,” and ordered the receiyer to pay that 
amount to the locomotive company out of the moneys 
in his hands as soon as it could be done consistently 
with the operation of the road and the payment of 
claims theretofore ordered. At the time this order 
was made, the intervening bondholders gad been ad- 
mitted as parties to the cause, and it does not appear 
that their consent was obtained. On the 5th of Janu- 
ary, 1877, they flled objections to the allowance of the 
claim on the ground that it was in the nature of a 
mere claim for money due on an account closed before 
the appointment of a receiver for the railroad com- 
pany, and that the bondholders had a paramount lien 
on the earnings of the road and the proceeds of the 
sale. At the same time they filed a motion to set aside 
the order made December 14th for the payment of the 
claim, No payment was made by the receiver under 
the order, and on the 28th of April, after the sale un- 
der the foreclosure and its confirmation, the matter 
came on again for hearing upon the motion to set 
aside. This motion was overruled, and a further or- 
der made for the payment of the amount which had 








been found due “ out of the proceeds in * * * 
court.” From this last and final decree the inter- 
vening bondholders took this appeal. 

We think this case is settled by that of Schall, just 
decided. The amount found due the locomotive com- 
pany is not in reality for the use and repairs of the en- 
gines, but on account of what was agreed to be paid 
for the purchase. The railroad company contracted 
to buy the engines and pay a certain price. The loco- 
motive company retained a paramount lien to secure 
the sum to be paid. The debt so incurred was not 
paid. The lien of the locomotive company has been 
in effect foreclosed and a balance of the debt still re- 
mains due. Whatever may have been the form of the 
transaction, this is its substance. So far as we can 
see, no equitable claim upon any fund in court has 
been established as security for this debt. The loco- 
motive company occupies the position of a general 
creditor with no special equities in its favor. As no 
question is presented for our consideration except that 
arising upon the payment of the money decreed, that 
decree is reversed and the cause remanded for such 
further proceedings, not inconsistent with this opin- 
ion, as may seem to be proper. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF MISSOURI. 
October Term, 1878. 
[Filed March 10, 1879.] 


FOREIGN INSURANCE COMPANIES NOT- HAVING 
CHIEF OFFICES HERE CAN NOT BE SERVED WITH 
PROCESS UPON LOCAL AGENTS. — Plaintiff brought 
suit on an insurance policy issued by defendant, a for- 
eign insurance company doing business in this State, 
by petition, on which summons issued and was served 
upon the local agent of defendant. Defendant had 
complied with provisions of act of March 23d 1874, 
by appointing a competent attorney for the purpose of 
receiving service of process in this State. Defendant’s 
chief office was not inthis State. The trial court held 
that a service under the general corporation laws of 
the State governing domestic corporations was valid as 
against this foreign corporation, and that the service 
in this case was such service. Held, that if this for- 
eign corporation had its chief office or place of busi- 


’ ness in this State, as designated by the statute, section 


26, Wag. Stat. 294, then it would become domest- 
icated and amenable to the jurisdiction of our 
courts by the common process of summons When, 
however, its oftice or place of business is not here, 
then it must be proceeded against by attachment 
as a non-resident. Middough v. R. Co., 51 Mo. 520. 
Neither was the service good under section 25, 
Wag. Stat. 770, because said section is superseded 
by section 4 of the act of 1874, which latter section 
takes the place of and is expressly substituted for 
section 25, supra. An instruction asked by defendant 
to the effect that the service of summons‘on the local 
agent conferred no jurisdiction over defendants should 
have been given. Reversed and remanded. Opinion 
by NORTON, J.—Baile v. Equitable Fire Ins. Co. 


Ex-OFFICIO INFORMATIONS BY CITY ATTORNEY 
MUST BE MADE IN PERSON. — Defendant was con- 
victed before the recorder of Kansas City for selling 
liquor without license, in violation of an ordinance of 
said city. The information upon which defendant was 
tried was signed “Wash Adams, city attorney, per 
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W.” On appeal to the criminal court of Jackson 
county, the information was dismissed, on the ground 
that it was not preferred by the city attorney in person, 
but by B. L. Woodson, who performed his duties at 
the request of the city attorney, during his temporary 
absence. The city charter provides that “a warrant 
shall issue in all case; in favor of the city of Kansas, 
for a violation of anyc:ty ordinance * * when any 
person shall make oath or affirmation that such 
violation has been committed, or upon information by 
the city attorney.” Acts of 1875, p. 262, sec. 6. There 
is no provision in the charter, nor any ordinance au- 
thorizing the appointment of a deputy city attorney. 
Held, that the city attorney acts as such under his of- 
ficial oath, and he is not required like a private person 
to make oath to a complaint filed by him, but when 
the power conferred upon that officer by the charter 
to prefer complaints is not exercised by him in person, 
such complaints shall in all cases be preferred upon 
oath or affirmation. The authorities cited by counsel 
to show that, at common law, an officer has the right 
to exercise his office by deputy are inapplicable to the 
case at bar. Conceding that the circuit attorney might 
be represented by deputy in the trial of cases, still the 
language of the charter precludes the idea that an 
unsworn deputy may, either in his own name or in 
that of his principal, lodge an information without 
oath or affirmation, and there is no warrant under the 
charter for administering any oath of office to a dep- 
uty city attorney, for there is no such office. In the 
criminal court the city attorney proposed to adopt the 
complaint as his own. No legal complaint having been 
preferred against defendant, and the warrant for his 
arrest having therefore been issued without authority 
of law, the case was properly dismissed. Affirmed. 
Opinion by HouGu, J.—City of Kansas v. Flanagan. 


—_— 
— 


SUPREME COURT OF ILLINOIS. 





[Filed at Ottawa, January 25, 1879.] 


SEDUCTION—ACTION CAN BE MAINTAINED THOUGH 
SEDUCTION ACCOMPLISHED BY FORCE OR VIO- 
LENCE.—This was an action for the seduction of 
plaintiff’s daughter, which resulted in a verdict and 
judgment for plaintiff. Defendant appeals. The evi- 
dence shows that at the time of the act complained of 
the daughter was living with her father and was about 
fifteen years of age, and that the defendant was her 
uncle by marriage; that the girl became pregnant, and 
was delivered of a child, the result of an act of sexual 
intercourse wiih defendant. SHELDON, J., says: 
“The point is made there was no seduction in the case. 
If the sexual intercourse with the result testified took 
place, there was enough of seduction to sustain the 
suit. All that the declaration alleges, or must allege 
in this respect is, that the defendant assaulted and de- 
bauched and carnally knew the daughter. In the case 
of Kennedy v. Shea, 110 Mass. 147, an action for seduc- 
tion, it was said, respecting this point: ‘ As the gist of 
the action is the debauching of the daughter, and the 
consequent supposed or actual loss of her services, it 
is immaterial to the plaintiff’s claim under what par- 
ticular circumstances the injury was wrought, or 
whether it was accompanied with force and violence 
or not. The action will lie although trespass vi et 
armis might have been sustained. It would be no 
defense that the cr:me was rape and not seduction.’ In 
71 Ill. 268, a similar action, this court said: ‘Upon the 
principle that plaintiff’s daughter was incapable of 
consenting, the fact that she yielded without force or 
seduction would not constitute a bar to the action.’ ”’ 
Affirmed.—Leucker v. Steilen. 








PROCEDURE—SERVICE OF PROCESS ON CORPORA- 
TION — FALSITY OF SHERIFF’S RETURN MUST BE 
MET PROMPTLY BY PLEA IN ABATEMENT.— K and 
F sued out of the Superior Court of Cook county a 
writ of attachment against the First National Bank of 
Centerville, Iowa, and caused to be inserted in the 
writ the name of Union National Bank of Chicago to 
be summoned as garnishee. The sheriff of the county 
returned the same with the indorsement, “The within 
named defendant not found. Served this writ on the 
within named Union National Bank of Chicago by 
delivering a copy thereof to G. W. Ives, cashier,” ete. 
The Union National Bank appeared and moved that 
the 1eturn be quashed because untrue. This motion 
was overruled. Plea was then entered stating that the 
return made was false, and they were ready to prove 
the same, etc. This plea was stricken from the files 
and judgment entered against the Union National 
Bank. SCHOLFIELD, J., says: “This court, ia 22 Ill. 
9, laid down the doctrine that where it is denied that 
process was served upon the agent of a corporation, as 
the return of the sheriff shows, the fact must be put 
in issue by a plea in abatement. See also Id. 70. In 
77 Ill. 197, it was held that the sheriff’s return of ser- 
vice on an original process does not import absolute 
verity, but it is only prima facic evidence of the truth 
of the matters therein stated, and consequently may 
be put in issue before judgment by plea in abatement. 
In 81 Ill, there are expressions which intimate a con- 
trary rule. There was no design in that case to over- 
rule the previous decisions,and those expressions are to 
be regarded as obiter dicta only. The defense at- 
tempted to be interposed by appellant is one that may 
properly be interposed by plea, but it can only be done 
by one filed at the earliest opportunity. And on the 
authority of 22 Ill. 197, we must hold that appellant 
did not plead this defense in apt time.” Affirmed.— 
Union Nat. Bk. v. Kappers. 





————_.. 
SUPREME COURT OF MICHIGAN, 


January Term, 1879. 


AGREEMENT RELATING TO MORTGAGE — DIS- 
CHARGE— ERROR IN CALCULATION. — A mortgagee 
agreed with a purchaser who assumed the mortgage, 
to forbear collection until a prior mortgage which the 
mortgagee himself had agreed to remove, should be 
discharged; but he left it undischarged for several 
years, and collected interest on his own in the mean- 
time. Finally, the latter was discharged, but by an 
error in calculation, on payment of $70 less than the 
amount due: Held, ona bill filed by the mortgagee’s 
administratrix, that it was not entirely clear that the 
mortgagee could have collected this sum because of his 
neglect in fulfilling his contract; but that, without de- 
ciding whether the mortgagor might have made a 
good defense at law, it -is not a matter of course for 
courts to overhaul such errors of calculation, and that 
there are no equities in favor of the estate to justify 
opening the case by setting aside the discharge. Opin- 
ion by CooLey, J.— Wright v. Garrison.. 

GRADING ASSESSMENT—PAYMENT PENDING AM- 
ICABLE SUIT—RIGHTS OF CONTRACTORS. — Relators 
contracted for grading a street with a city, under 
whose charter payment for the work could only be 
made from a special assessment for that purpose. A 
property owner whose lands were assessed contested 
his liability, his property was levied upon, and he and 
the city authorities then made an arrangement where- 
by he should deposit his check for the amount with 
the city treasurer, and then institute an amicable suit 
in the circuit court. The court decided in his favor. 
Relators insist that the delivery of the check was 
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equivalent to payment, and entitled them to recover 
out of the special fund. Held, that without consider- 
ing this point, it was a compulsory payment, because 
made under stress of legal process. First Nat. Bank 
vy. Watkins, 21 Mich. 483. The recovery establishes 
that the amount was never lawfully in the special 
fund, and, consequently, that relators were never law- 
fully entitled to it. Opinion by CooLry, J.—People 
v. City of Hast Saginaw. 

LIBEL—NOTICE OF JUSTIFICATION— MEANING OF 
INDICTMENT IN ORDINARY LANGUAGE — VARIANCE 
—MEANING OF CURRENT PHRASES JUDICIALLY REC- 
OGNIZED.—Plaintiff being a candidate for Congress, 
defendant published articles containing charges 
against his moral character and integrity, and when 

ued for libel attempted to justify, and gave proof in 
mitigation of damages. ‘’he jury found no cause of 
action. Held, 1. That where the notice of jus- 
tification appended to defendant’s plea in an ac- 
tion for libel avers that defendant will ‘* prove 
the truth of the allegations in said declaration con- 
tained,” it must be taken as meaning the allegations 
in the libels complained of. 2. That such a general 
notice of justification is good under the Michigan stat- 
ute. Cresinger v. Reed, 25 Mich. 450. The objections 
to such notices are obviated by the practice of com- 
pelling a defendant, if requested, to serve particulars 
of his justification; but where the defendant puts in 
a general justifichtion he assumes the task of showing 
one precisely proving the truth of the libelous state- 
ments as charged. Whittemoor v. Weiss, 33 Mich. 
348. 3. That a statement that plaintiff is under indict- 
ment for malversation in office as justice of the peace, is 
sufficiently justified by proof of a prosecution before 
a justice for not paying over an assault and battery 
fine collected by him as justice, Informations have 
generally superseded indictments, yet the latter term 
is in ordinary use, and is often employed in judicial 
opinions, to express any criminal prosecution. 4. 
That an allegation of stealing whiskey fines is not met 
by proof of not paying overa fine for an assault. 5. 
That a charge saying “Then there was that Iowa 
Beecher business which lost him his place at Grass 
Lake ” (plaintiff was a clergyman), must be taken as 
involving a charge of criminal conduct, unless some 
explanation was given showing an innocent meaning. 
Courts must recognize the meaning of current phrases 
which everybody else understands. Defendant was 
bound to show a loss of positionthrough some charge of 
immoral conduct affecting plaintiff’s clerical charac- 
ter. 6. That the term “pettifoggying shyster,” as ap- 
plied toa lawyer, being well known to lawyers and 
citizens generally, needs no explanation by witnesses 
before a jury. 7. That defendant could freely show 
on what ground of information he acted in publishing 
the libels. The fact that plaintiff had been convicted 
of embezzlement of any kind of fines might by com- 
mon exaggeration develop into such facts as this case 
shows, and if defendant heard and honestly believed 
them, evidence of others though not a technical justi- 
fication, should be received as bearing very strongly 
upon lack of wrong intent. Opinion by CAMPBELL, 
U. J.—Bailey v. Kalamazoo Publishing Co. 





—_—_———_—_—_—_ 
SUPREME COURT OF PENNSYLVANIA. 
January, 1879. 


NEGLIGENCE—STREET RAILROAD—EVIDENCE.—In 
an action against a street railroad company for negli- 
gently ruzning over and causing the death of plaintiff’s 
husband while crossing its track at a public crossing, 
evidence that the car was being driven at arate of 
speed more than ordinary, and that the driver did not 
see the deceased or know of the running over until the 





car had entirely passed over the body of deceased, is 
suflicient evidence of negligence to take the case to the 
jury. Opinion PER Curiam. — West Pennsylvania 
Pass. R. Co. v. Mulhair.—Reported in full, 6 W. N. 
5u8s. 

NEGLIGENCE—MASTER AND SERVANT— COMMON 
EMPLOYMENT—SEAMEN — INDEPENDENT EMPLOY- 
MENT OF STEVEDORE.—H, a seaman on one of the de- 
fendant’s steamers, was injured while on duty as night 
watchman in the port of New Orieans. Neither the 
master nor the seamen have anything to do with the 
loading and umoading of the steamers at that port, 
which, by special contract, is under the exclusive 
charge of a general stevedore, who employs his own 
men, uses his own machinery and cargo planks. On 
the night of the accident, these planks were left with- 
out proper support by the fall of the river, and the 
plaintiff, w ho had gone forward to learn what was the 
cause of a noise he had heard, stepped upon one of 
them, which tilted and threw him overboard. Held 
(affirming the judgment of the court below), that the 
questions whether the stevedore was an agent of the 
defendant or an independent contractor, or whether 
the plaintiff was a fellow-servant in a common em- 
ployment, were properly submitted to the jury. Opin- 
ion PeR CURIAM.—Hass v.Phil. & C. 8S. Co. Reported 
in full, 6 W. N. 523. 


NEGLIGENCE—WHAT SUFFICIENT EVIDENCE OF, 
TO BE SUBMITTED TO JURY—PASSENGER RAILWAY 
—INJURY TO INFANT NOT A PASSENGER.—1. Although 
a child is not chargeable with contributory negligence, 
persons having business in the streets may act upon 
the belief that an infant will not voluntarily thrust 
himself under the feet of the horses or the wheels of a 
carriage, and therefore drivers and others are not 
bound to provide against possible damages resulting to 
an infant from his own willful negligence. The failure 
to provide against such an accident is not negligence. 2. 
A boy six years old, in attempting to jump on the 
front platform of a horse car, was run over and in- 
jured; the car ran through a thinly populated suburb, 
was drawn by one horse, and under the care of one man, 
who performed the duty of both driver and conductor. 
Heid, that the failure of the defendants to place feud- 
ers on the front platform of the car, and the fact that 
the driver had gone to the rear of the car in the 
course of his duty, did not entitle the plaintiff to have 
the question of the defendant’s negligence submitted 
tothe jury. Opinion by GorpoON, J. — Hestonville 
Pass. R. Co. v. Connell. Reported in full,6 W. N. 514. 


NEGLIGENCE — CONTRIBUTORY NEGLIGENCE — 
RAILROAD, COMPANIES— DUTIES WITH REGARD TO 
CARRYING AND LANDING PASSENGERS.—1. When 
there is a reasonable doubt as to the facts or as to the 
inferences to be drawn from them, or when the meas- 
ure of duty is ordinary and reasonable care, and the 
degree of care varies according to the circumstances, 
the question of contributory negligence is necessarily 
for the jury. 2. A took passage on the P. & T. R. Co. 
for “Penn Valley,” a station on that road. After pass- 
ing the station immediately preceding his destination, 
the conductor of the train announced that the next 
station would be ‘*Penn Valley.” As the train slowed 
up A moved tothe front platform of the car, which 
stopped opposite a platform and depot marked “ Penn 
Valley.” It was necessary to cross the track to reach 
this platform, which was on the left hand side. A 
stepped off the car platform and was struck by a pass- 
ing express train of the company defendant and in- 
stantly killed. The evidence showed that the train had 
stopped in obedience to a rule of the company that 
trains should not pass each other at stations, that ‘‘lecal 
passenger trains will give preference to through ex- 
press trains,” and that the proper landing place for 
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passengers by the local train was some eighty feet be- 
yond this point, and on the right side: Held, that the 
question of contributory negligence was properly sub- 
mitted to thejury. 3. The rule of law that persons about 
to cross a railroad track must stop, look and listen, 
and that the failure to do so is negligence per se, “is 
not always applicable to passengers leaving a train and 
crossing the track to reach the depot at the point of 
destination.” Opinion by STERRETT, J.—Pennsylva- 
nia R. Co. v. White. Reported in full, 6 W. N. 516. 

NEGLIGENCE—RAILROAD COMPANY — CONTRIBU- 
TORY NEGLIGEN CE— AT WHAT AGE INFANT’S RE- 
SPONSIBILITY FOR NEGLIGENCE IS PRESUMED TO 
COMMENCE — PROVINCE OF COURT AND JURY.—1. 
At fourteen years of age a minor is presumed to have 
sufficient capacity and understanding to be sensible of 
danger, and to have the power to avoid it, and this pre- 
sumption will prevail until it is overthrown by clear 
proof of the absence of such discretion and intelli- 
gence as is usual with infants of that age. 2. While the 
law fixes no arbitrary period when the immunity of 
childhood ceases for all purposes, it is a question for 
the court and not for the jury to say at what age an in- 
fant’s responsibility for negligence, in any given case, 
must be presumed to commence. 3. A, son of plain- 
tiff, a boy fuurteen years and two months old, was 
killed by a locomotive of the defendant, under such 
circumstances that it was admitted that, if he had been 
an adult, the defendant would not have been respons- 
ible for his death, for the reason that it was the result 
of his own rashness in attempting to cross defendant’s 
track immediately in front of the locomotive. No ev- 
idence was offered to show that A was of such feeble 
mind as to be unable to understand the danger or 
avoid it. Upon this state of facts the court below en- 
tered judgment of compulsory non-suit: Held (affirm- 
ing the judgment of the court below, Agnew, C. J., 
and Gordon, J., dissenting), that the law presumes 
that at fourteen years of age an infant has sufficient 
capacity and understanding to be sensible of danger 
and to have the power to avoid it; and this presump- 
tion can only be rebutted by proof of the absence of 
such discretion and intelligence as is usual with in- 
fants of fourteen years of age. Held, further, that 
there being, in this case, no such proof to rebut the 
presumption, and the essential facts not being in dis- 
pute, the non-suit was properly entered. Opinion by 
Paxson, J.—Nagle v. Alleghany Valley R. Co. Re- 
ported in full; 6 W. N. 510. 
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[NEw Books RECEIVED. — Thompson’s Liability of 
Stockholders: F.H. Thomas & Co., St. Louis. Linder’s 
Reminiscences: The Legal News Co., Chicago. Digest of 
the American Reports: John D. Parsons, Jr., Albany. 
Iglehart’s Pleading and Practice: Callaghan & Co., 
Chicago. | 
CaSES ARGUED AND DETERMINED in the St. Louis 

Court of Appeals of the State of Missouri, from May 

1, 1877, to December 11, 1877. Reported by A. MOORE 

BERRY, Official Reporter. St. Louis: F. H. Thomas 

&Co. 1879. 


This is the fourth volume of the published decisions 
of the St. Louis Court of Appeals, and, as far as the 
reporter’s work is concerned, the best of the series yet 
issued. A well-arranged abstract of the briefs of 
counsel has taken the place of the long list of authori- 
ties which in the former volumes appeared, without di- 
vision or arrangement of any kind, and which, at the 
time, we were compelled to criticise quite freely. This 
change is an earnest of the reporter’s endeavor to do 
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his work as well as it can be done, and will, we are sure, 
be appreciated by the bar. About 100 decisions appear 
in full, many of which are of general interest; several 
of them have heretofore appeared in these columns. 
An admirable feature of this volume is the plan of 
giving, in the appendix, a digest of the unimportant 
opinions filed, instead of printing them all in full, as is 
the custom in Illinois and other States. Over 100 cases 
are treated in this manner. The printing and binding 
of the volume are both good. 








QUERIES AND ANSWERS. 





[The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries 
will be thankfully received, and due credit given when- 
ever requested. The queries must be brief; long state- 
ments of facts of particular cases must, for want of space, 
be invariably rejected. Anonymous communications are 
not requested. ] 

*,* The following queries r d during the past month are 
respectfully submitted to our subscribers for solution, by re- 
quest of the senders. It is particularly desired that any of our 
readers who have had similar cases, or have investigated 
the principles on which they depend, will take the trouble 
to forward an answer to as many of themas they are able. 





QUERIES. 


16. JUSTICE OF THE PEACE. — Isa justice of the 
peace punishable at the suit of the party, or liable to 
an action at the suit of the party in matters in which 
he has power by law to hear and determine? B. 





17. PARTNERSHIP—PARTITION.—A and B, owners 
of a saw mill—not partnership prop2rty—put it on 
leased ground, and then A sells his share to C. B does 
not want C with him, but C will neither buy nor sell. 
Now can B, by any process in law or in equity, have the 
property sold and proceeds divided. In other words, 
is there any partition in personal property as in real 
estate in law or equity? E. 

Neosho, Mo. 





18. A TESTATOR BEQUEATHES TWO-FIFTHS of 
all his estate to his “son John Gray, his heirs and 
assigns forever,” in one clause of his wlll. In another 
clause of the will he says: ‘It is my desire that the be- 
quest to my son, John Gray, shall be invested in pro- 
ductive real estate, the title thereto to be taken in the 
name of his children and their heirs and assigns,’ not 
subject to the power of alienation by either of their 
parents. Ist. What estate does John Gray take? 2d 
Do the after-born children of John Gray share in said 
estate (provided he take’ less than the fee simple), or 
is it limited to the children then in existence? 

W. H. 





19. Is SERVICE OF ORIGINAL NOTICB outside of 
the State (Iowa) on minor heirs, by parent of children 
accepting same by subscribing thereto before notary 
public good? 

A. W. E. 

Afton, Iowa. 





ANSWERS. 
No. 14. 
[8 Cent. L. J. 240.) 
The estate of S., under the will of the testator, was 
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an estate tail; and dower is an incident of estates tail. 
Wash. on Real Prop. (4th ed.), vol. 1, p. 107. But by 
statute in many of the States, what would have been 
an estate tail at common law is converted into an es- 
tate in fee simple, in which the widow is always enti- 
tled to dower. ‘Dower is always allowed where the 
husband is seized of an estate that the issue of the 
wife, if she had any, would inherit, although her hus- 
band die without issue, and though it is limited over, 
in case of his so dying, to another.”? Wash. Real Prop. 
(4th ed.), vol. 1, p. 265; Thomas’ Coke Upon Lit., vol. 
1, p. 667; Northcutt v. Whipp., 12 B. Mon. (Ky.) 65; 
Daniel v. McManama, 1 Bush. (Ky.) 547. The widow 
of S. is entitled to dower. W. A. S. 
Hemingsburg, Ky. 





No. 14. 
[8 Cent. L. J. 240.] 


“ Heirs of their body” is definite, and certain that 
the testator only gave a life estate to S.; and hence his 
widow is not entitled to dower. See rule in Shelley’s 
case, vol. 2 Wash. on Real Prop., p. 596, et seq.; Rig- 
gins v. McClellan, 28 Mo. 23. The domicil of the tes- 
tator may have some effect as to the proper answer 
to this question, which is not given by E. J. H.; butin 
this State, numerous cases since the one cited in the 28 
Mo. have settled the doctrine that “ heirs of his or her 
body ” created only a life estate. Had it been “to his 
heirs” generally, it would be different, and 8. would 
have taken the fee. JOSEPH M. LOWE. 

Plattsburg, Mo. 





No. 11. 
[8 Cent. L. J. 240.] 


The disability which prevents the statute of limita- 
tion from running, must be continuous and identical. 
One disability can not be added to another, so as to pro- 
long the time; and if the statute once begins to run, 
whether before a disability exists or after it has been 
removed, no intervention of another and subsequent 
disability can stop it. Stowell v. Zouch, Plowden, 353; 
Demorest v. Wyncoop, 3 Johns. Chy. 129; Elgar v. 
Com., 4 Tyngs, Mass. Rep. 182; Cozzens v. Farran’s Ex., 
5 Cent. L. J. 427; 1 Johns. N. Y. 165; Contra, Eaton vy. 
Sanford, 2 Day (Con.) 523. C. D. MYERs. 

Bioomington, Ill. 





No. 14. 
[8 Cent. L. J. 240.] 


At common law, an estate tail] is created in S., out of 
which his wife is entitled to dower. 2 Black., book 2, 
p. 116; 4 Kent’s Com., pp. 48 and 49. This is varied by 
statutes in most of the States, as in Missouri. 2 Wag. 
St., ch. 140, sec. 4. A. Y. 

De Soto, Mo. 





No. 14. 
[8 Cent. L. J. 240.] 


By the common law, the widow is dowable; i. 
é., entitled to one-third of all the lands and ten- 
ements in fee simple, fee-tail, general, or as heir in 
special tail, of which her deceased husband was seized, 
either in deed or in law, even for an instant, at any 
time during the coverture. 7 Green]. 383. And the 
widow shall be endowed of real estate of which the 
husband was beneficially seized for his own use, though 
for an instant of time only. But the widow is not dow- 








able in any lands to which her husband had only an 


2 Cranch’s C. C. 673. 
M. THOMPSON. 


equitable title. 
St. Louis, Mo. 





No. 12. 
[8 Cent. L. J. 240.] 

If the crime had been committed at the time the 
decoy package was sent and received by the defendant, 
then the same presumption would follow as does the 
possession of the fruits of a crime recently after its 
commission. But if no crime had been committed, 
then, however strong may be the evidence of his moral 
guilt, no legal guilt can be created out of his receipt of 
the decoy package, notwithstanding he believed it to 
be the fruits of a crime which he believed had been 
committed. See opinion by Dillon, J., in United 
States v. Whittier, 7 Cent. L. J. 51, and the cases cited. 

Plattsburg, Mo. J. M. L. 





No. 13. 
[8 Cent. L. J. 240.] 


The most that the holder of the coupon can obtain 
is to share pro rata in the fund. Sewell v. Brainard, 
38 Vt. 364; Miller v. Rutland & R. Co., 40 Vt. 399. 2. 
If the original holder fraudulently concealed from the 
holders of the | onds the fact that the clipped coupons 
had not been paid, it would seem, on the principle of 
estoppel in pais, that the clipped coupons would be 
inferior to the bonds, as long as the clipped coupons 
remained in the hands of the original holders; and if 
the assignees of the clipped coupons had notice of the 
fraud at the time of their purchase, they would also 
be inferior to the bonds. LisTON MCMILLEN. 

Oskalaoosa, Iowa. 





NOTES. 





Mr. JUSTICE HUNT is steadily improving. He is 
now able to move with the aid of an attendant from 
one room to another, and can articulate some half- 
dozen words at a time.——Judge Orsamus Cole has 
been re-elected to the Supreme Bench of Wisconsin, 
and Judge Campbell to the Supreme Court of Michi- 
gan.—Samuel H. Buskirk, sometime a justice of 
the Supreme Court of Indiana, died on the 3d inst. at 
Indianapolis. He was the author of ‘“‘Buskirk’s Prac- 
tice,”’ a local work of merit.——The recent trial of Gi- 
ovanni Dugi, at Las Vergas, in New Mexigo, before 
Chief Justice Prince, was perhaps the most polyglot 
affair since the last court at Babel. Dugi, an Italian, 
was tried for the murder of Buisson, a Frenchman, 
before an American judge and a jury of ten Mexicans, 
one German and one Hebrew. The witnesses spoke 
five languages, and two interpreters were necessary. 
—tThe case of John P. Phair, under sentence of 
death at Windsor, Vt., is a curious one. He was to have 
been hanged on the 6th of April, 1877, for the murder 
of AnnE Frieze, but was reprieved by telegram with- 
in anhour of the moment fized for execution. Again 
he was to have been hanged last week, and he was re- 
prieved for six days. At his trial there was some tes- 
timony that he left Rutland, the scene of the murder, 
several hours before the murder was committed. Now, 
there is a certain Mr. Downing, of Boston,who is per- 
fectly sure that he saw Phair in Providence, R. I., on 
the very day of the murder. Downing has visited 
Phair in his cell and positively identifies him. The 
ease will argued again before the Judges of the Su- 
preme Court. 












